
F.A.S 8 PUBLIC INTEREST REPORT
Journal of the Federation of American Scientists (FAS) NO-FIRST-USE Ill’

ONE DECISION
MAKER 1

Volume 39, No. l&2 JanuaryFebruary 1986

LAWYERS DEBATE CONGRESSIONAL LIMITS ON FIRST USE OF NUCLEAR WEAPONS
Herein is contained the fightly edited and excerpted

transcript of a conference of Constitutional lawyers hekl
November 15-17 in Warrenton, Virginia. Co-sponsored
by FAS and the Lawyers Alliance for Nuclear Arms
Control (LANAC), the lawyers were convened to discuss
the constitutionality of a statute proposed by tbe Fecf-
eration—most recentIy in Director Stone’s September,
1984 Foreign Poficy article “Presidential Fkst Use Is
Unlawful”.

Tbe statute would have made it unlawful for the Pres-
ident to institute a first-use of nuclear weapons during
conventional hostilities abroad, in the absence of a dec-
laration of war, unless be received the majority vote of
a leadership committee of Congress set up fok’ the pur-
pose (various side conditions and understandings were
specified).

Papers were commissioned pro and con and, in ad-
dition, were prepared for several separable topics. IEgh-
fights of the debates were these:

Dr. Alton Frye, Washington Director for the Comrcil
on Foreign Relations, set the stage for the conference
with a brillant keynote address outlining the issues.

Professor AlIan Ides said the statue was, from a legal
point of view, a Congressional ban on first-use of nuclear
weapons coupled with specific authority to a Committee
to revoke that ban. He pronounced it constitutional.

Professor John Norton Moore had genuine doubts
whether even the Congressional ban on first-use itself
was constitutional in the absence of some relevant piece
of international Iaw enhancing the Congress’s authority
to do so. He viewed the Committee delegation as uncocs-
stitutional and the proposal as one that interfered with
the Commander-in-CbiePs operational authority to use
weapons consigned to him. For these and other reasons,
he viewed the statute as unconstitutional and ccndesira-
ble.

Charle; Tiefer, Deputy General Counsel to the Clerk
of the House of Representatives, held that tbe Committee
delegation aspect of the statute was constitutional and,
indeed, that the famed Chadha decision of the Supreme
Court did not, and was not meant to, apply to statutes

in a wide range of foreign policy areas of shared Congres-
sional and Executive Branch powers, quite apart from
the time-urgency and special circumstances of this stat-
ute. Professor Wilfiam Banks agreed, and termed the
statute constitutional overall.

Professor Stephen Carter disagreed on the coMitu-
tiordity issue, arguing that, in this area, Congress no
longer bad authority to decide on the initiation of crm-
tlicts but ordy to halt conflicts once begun and that this
could be done with disapproving votes of a single House
of Congress but not less.

Since even much weaker war powers statutes generate
considerable controversy, it was no surprise that con-
sensus was not reached on the statute. Indeed, tbe cozs-
ference solicited papers with a view to ensuring that tfce

opposition to the statute would be present and given
ample time.

Surprising Support
What was surprising, however, was the depth and degree
of legal support which the statute won. Clearly the cmr-
stitutionaiity of tbe statute can no longer be dismissed
as tfre work of a non-lawyer or a Federatims of scientists
but has become a controversy among lawyers.

In thk connection, the Federation is urging the Law-
yers Alliance to study the matter further and, under the
editorship of Professor Peter Raven-Hanaen, wbo chaired
the conference, plans to pubfish the papers and portions
of the transcript along with commentary.

Obviously, the desirability of the statute goes weI1 be-
yond tbe narrow legal question of its constitutionality
but turns on questions of strategy, international potitics
and the domestic feasibility of eventual f.mssag@-or of
passage of modified forms—of the statute. The Feder-
ation is planning a subsequent meeting on these issues.

At tbe conference, a final session was convened to
discuss the desirability of a leadership committee of Con-
gress for national emergencies which, while not empow-
ered with a specific statute, would exist in readiness for
a wide range of consultations. A newsletter excerpting
those exchanges will appear in the spring.

CONTENDING IMPERATIVES: NUCLEAR POLICY AND CONSTITUTIONAL VALUES

MR. FRYE: We assemble to consider some of the gravest against the final centralization of power over the life and
issues ever to confront a free society. Those issues arise death of whole societies.

from the profound tension between the imperatives of nu- These issues take many forms. They stand at the center

clear deterrence and the ideals of self-government, between of debates over strategic and theater nuclem weapons sys-

the unprecedented condhions created by modem military terns. They lurk in tbe background of negotiations over ams
technology and the enduring ambition to protect individuals control. They animate the contest for power bet ween the

CARL SAGAN RECEIVES 1985 PUBLIC SERVICE AWARD, P. 36



Page 2

separate branches of government. They exacerbate frictions
with possible adversaries, imposing a degree of sobriety
while simultaneously subjecting that sobriety to stresses that
might shatter it in a moment of intense crisis. They confound
relations among allies committed to each other’s security,
but constrained by their own domestic political require-
ments. They provoke anguish in the citizenry and they move
churches to find new voices in addressing the moral co-
nundrums of nuclear policy.

In these andmyriad other ways concern about the nuclear
problem makes itself felt. Surprisingly, however, there has
been relatively little systematic consideration of the critical
questions posed for political philosophy by the advent of
weapons powerful enough to threaten life on the planet. We
have tended to evade the hard questions of constitutional
structure and practice which the new situation of singular
presidential authority over the use of nuclear weapons poses.
PartIy this may be due to a kind of aversion psychology:
all of us shy away from confronting basic contradiction
between the concept of limited government and the reality
of absolute authority to place the nation at risk by presi-
dential decisions to employ nuclear weapons.

Not a New Problem
To be sure this is not the first time in American history we
have encountered tendencies of this nature. Tensions be-
tween practice and theory often occur under the pressures
of armed conflict. So it was during the Civil War, and we
all recall Lincoln’s stretching of constitutional boundaries
in order to save the Union and tbe Constitution. Similarly,
Franklin Roosevelt’s undeclared wai in the Atlantic during
1940 was an act of state vindicated by ultimate success, not
by ready concurrence with the dictates of the Constitution.
Those constitutional excursions earned the tolerance of
Americans and, in many ways, the admiration of later gen-
erations.

For some they nre sufficient to justify complacency to-
ward the extension of presidential power in wartime. For
others they reinforce the fatalistic verdict that, in circum-
stances of modem war, to save the Constitution Presidents
must sometimes suspend it—or at least escape its strictures.
For a few they have even fostered an aura of glamor about
the lonely executive who becomes savior of the nation by
dint of extra-constitutional boldness. Whatever one’s precise
attitude towad these precedents, there is reason for concern
when a constitutional government slips too comfortably into
a habit of excusing its deviations.

Yet these episodes do not parallel the unique situation of
our time. The actions of Lincoln and Roosevelt carried risks
of historic magnitude, but they were circumscribed by coun-
tervailing political power. Congress, the coufis and the elec-
torate had the time and resources to correct executive excesses,
to assess failure if it occurred, and to hold the president
accountable for his action. Neither Lincoln nor Roosevelt
made irreversible decisions that could have ended the na-
tion’s hktory witiln hours or days.

It is strange to consider that a nation grounded in wariness
of concentrated power seems almost to have acquiesced in
a contemporary doctrine that asserts there is no alternative
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to absolute concentration of authority in decisions regarding
the possible use of nucleur weapons. The task of this con-
ference is to examine that doctrine and to explore whether
we can contrive an alternative that more nearly respects the
values and tradhions of the American people.

The context for our deliberations is rich and complex, for
we must meld matters of law and procedure with military,
technical, and diplomatic factors. If we are to mine that
context effectively, it is important to focus our inquiry care-
fully.

We ure dealing here not with sweeping contentions setting
President and Congress against each other in some funda-
mental antagonism. We are searching for ways in which
both the executive and the legislature can best meet their
overlapping responsibilities under the Constitution.

We are not assembled to rehearse the entire debate over
war powers. We are here to consider a narrow and specific
aspect of that subject, one thoroughly neglected in the de-
bates of the early 1970’s which primarily concerned scen-
arios for conventional warfare. The question before this
conference is: Is it constitutionally required and procedurally
feasible to assure that any use of nuclea weapons initiated
by the United States involve the’ legislative as well as the
executive power? That first formulation only begins the
discussion; it will require much refinement.

But it permits one to set aside some of the extraneous
arguments which may obscure the matter. Those who raise
the issue just stated concede a great deal at the outset. They
do not challenge the authority of the President to retaliate
with nuclear weapons if the United States or its forces are
attacked by nuclear weapons. They do not deny that the
President has comparable authority to launch American nu-
clear weapons if those weapons themselves come under
attack and the President obtains clear warning of the incom-
ing strikes. In those instances where decision time is truly
measured in minutes, there is, I suggest, something ap-
proaching consensus that constitutional law and military
necessity empower the President as Commander-in-Chief to
respond on his own authority.

But This is First-Use
The questions for debate in these proceedings are different
ones: In the course of an ongoing conventional conflict,
whether declared or undeclared, does the President have the
unfettered right to initiate the use of nuclear weapons? Or
does escalation to nuclear war, as a policy choice distinct
from retaliation for nuclea attack, constitute a new war
requiring conformity with constitutional provisions for
congressional participation in the decision?

Since there could be no weightier exercise of the WUI
powers than one exposing the nation to the risk of rapid and
comprehensive destruction that characterizes general nu-
clear ww, is it compatible with the shared powers of the
Constitution for a single decisionmaker to assert that pre-
rogative? Could Congress insist on exercising its own wa’
powers in such a scenario by providing statutory ways and
means to participate in any decision to initiate nuclear war-
fare? Or must Congress’ sole role be to provide the means
for nuclem escalation, thereafter forsaking any judgment as

to the wisdom of their use? And, if the latter conclusion
prevails, can anyone doubt that the exigencies of the nuclear
age have brought us to a plight even more perilous than the
king-made wars against which the founding fathers rebelled?

Much depends on our vision of how and how fast esca-
lation might occur. In the past that vision has assumed that
any presidential decision to “go nuclear” in a conventional
conflict would be made under the most stringent time pres-
sures; consultation with political authorities outside the ex-
ecutive branch would be impossible. It has also assumed
that, however awesome the consequences, it would repre-
sent an abmpt, but still limited, intensification of the war.
On close analysis both of those assumptions weaken.

It develops that the President of the United States is al-
ready committed to consultative and deliberative procedures
that would consume many hours, if not days. Arrangements
for the release of nuclear weapons to conrmunders are tied
to ensure civilian control and, in the NATO context where
the prospect of escalation would most likely arise, the United
States is formally obligated to consult with its allies. The
Supreme Allied Commander, Europe (SACEUR), General
Bernard Rogers, has stressed the elaborateness of these se-
quences. Not only must the SACEUR seek approval from
political authorities atNATO headqumters, but he would
consult the ministers of defense of all NATO nations. He
would go simultaneously to both Britain and tbe United
States, the allies possessing nuclear weapons, with his re-
quest for release. The actual request would be preceded by
so-called “early notification” to alert the governments that
the issue may be pending.

British Retain Control
Recent debates over deployment of cruise missiles and other
weapons in Europe have finned up these assurances. British
officials have made clesr that U.S. cruise missiles in the
United Kingdom could not even be dispersed from their
bases unless a Royal Air Force unit accompanied them. Her
Majesty’s Minister of Defense has vouchsafed to the House
of Commons that for thirty years British Prime Ministers
have had “absolute” assurances that there would be no
unilaterzd American decision to launch nuclear weapuns based
there.

Alto. Frye
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To a significarrt degree, it appears that allies enjoy both
firm expectations that there will be time and opportunity for
the American President to seek their counsel—and a mea-
sure of physical control over U.S. weapons to ensure that
he does not disregmd it, Thus, the contention that there
would he no time for a President to consult Congress or its
leaders does not bear scrutiny,

The only two precedents of relevance ae imperfect, but
they make the same point. During the protracted Cuban
missile crisis of 1962, apprehension about possible esca-
lation to nuclear war was keenly felt, There was ample time
to consult with Congress, had a suitable mechanism existed.
That point is made tellingly by the very title of Robert
Kennedy’s memoirs, Thirteen Days. Failure to consult with
members of Congress reflected a political calculus, not mil-
itay necessity or constitutional scruples.

Similarly, Harry Truman’s decision to employ nuclea
weapons to hasten the end of the war in the Pacific was
obviously not a snap judgment made in hours. Yet even in
the days after the first bomb was dropped and before the
attack on Nagasaki, the President’s own memoirs reveal no
hkrt that he considered consulting congressional leaders. The
habits of total war governed all, The atomic bomb was just
another military weapon, only more powerful, and the Pres-
ident saw its use as one more option in tbe American arsenal.

Forty years later, however, the relative ease with which
Mr. Truman reached his fateful choice would not be tenable.
That ease rested on monopoly of the weapon; its use posed
no imminent danger that the American homeland would
suffer nuclear reprisals, Today, it is improbable that tbe
United States could employ nuclear weapons against a nu-
clem-armed opponent without expecting a response in klrrd,
perhaps against the homeland itself. And that aftered reality
compels re-examination of the President’s constitutional al-
thority to make such decisions alone. For the dynamics of
escalation remain essential y incalculable. To initiate the
use of nuclear weapons is to enter a region of risk utterly
beyond anything involved in conventional warfare. It is to
wager the nation’s sumival on the self-restraint of an ad-
versary, Is it a wager prudently left to a single individual,
however exalted in the constitutional scheme?

Covert Operations Posed AnaIogous Problems
In several analogous areas Congress has been groping for
adequate measures to re-engage its authority over national
security policy. Its creation of parallel intelligence oversight
committees in the House and Senate bas been a wholesome
development. Those committees have acquired an important
role in supervising plans for covert operations. Ten years
ago the shakedown cmise chaired by Senator Frank Church
and Congressman Otis Pike was not always a smooth voy-
age. In the years since, the Committees’ performance has
demonstrated growing legislative competence in handling
tbe most sensitive information and in helping to guide the
country’s intelligence organizations. Their record argues that
Congress can organize itself to share responsibility with the
executive branch for national security.

Even more ambitious was the enactment of the Wa Pow-
ers Act. There will be varied perspectives here regading
the purposes and effects of that Act. Those effects have

undoubtedly been less than its proponents hoped, although
its reporting requirements seem to have induced within the
executive a useful degree of dkcipline and a heightened
awareness that the President will be held accountable. There
is no evidence that the United States has failed in any nec-
essary use of its power because of inhibitions allegedly
created by the War Powers Act.

In my opinion it is essential to understand that the Act’s
intent is not to render the President impotent in decisions
to use force. Its authors sought to assure that Congress would
meet its own constitutional responsibilities to judge the ex.
ercise of war power as an issue of high policy—rather than
as a ‘‘hodgepodge” of fragmentary, indirect verdicts ren-
dered through measnres to provision forces already in the
field.

In assessing the experience with the War Powers Act and
the Intelligence Committees, any final judgment is prema-
ture. For our purposes it is sufficient to note that recent
years have seen a number of innovations in congressional-
executive practice aimed at ensuring responsible legislative
participation in critical decisions affecting national policy.
There is no reason to assume a priori that Congress is
intrinsically disabled from equipping itself to play a similar
role in so portentous a decision as one to cross the nuclear
threshold of our own volition.

These are the kinds of issues to which we are led by
Jeremy J. Stone’s provocative essay, ‘‘Presidential First Use
is Unlawful”. Dr. Stone’s analysis poses a powerful chal-
lenge to conventional thinking about these matters.

Irony: President Consults with Foreigners
At present the spirit of the Constitution resides not in agreed
arrangements for consultations between President and Con-
gress regarding possible escalation to nuclear warfare, It
exists, ironically enough, in the President’s international
obligations not to cross the nuclear threshold in Europe
without thoroughly consulting NATO allies, It is not clear
that similar restraints exist in other theaters where U. S,
nuclear weapons might be used in an attempt to prevail in
conventional war. Under these circumstances there is a strong
case for inventing new political devices through which Con-
gress can meet its own obligation to iud~e whether the nation.-
should accept the risk of nuclear escalation.

PRESENT U.S. POLICY
PERMITS FIRST USE

U.S. official statements on the first use never pre-

clude it but assert, instead, that it will be done for
defensive purposes ordy. When President Jinrrny Carter
addressed tbe subject before tbe United Nations on
October 4, 1977, he put it this way:

“TO reduce the reliance of nations on nuclear weajr-
onry, I hereby solernrrfydeclare on behalf of the United
States that we will never use nuclear weapons except
in self-defense; that is, in circumstances of an actual
nuclear or conventional attack on the United States,
our territories or armed forces or’ such an attack on
our alfies. ”
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In contemplating such political inventions, a number of
issues present themselves. There is the strategic issue. Would
some form of congressional machinery to participate in con-
sultations on such a decision inherently weaken detemence
and tempt aggressor?

The Defense Department’s General Counsel says, “yes”,
in assefiing that procedures for formal consultation with
Congress ‘‘would threaten NATO’s ability to deter Soviet

aggression”. That, of course, is a prediction about Soviet
strategic behavior, not a statement of constitutional law or
duty. It is not apparent why a role for Congress, suitably
defined, would necessarily impede a timely decision any
more than wcmld the allies whose territory would be most
immediately at risk.

There Me political issues: One recalls John Kennedy’s
dkress when, having informed a few congressional) leaders
moments before he announced the quarantine of Cuba, he
met a storm of protest, Yet he noted later that the legislators
had reacted with little chance to appraise the options; he
thought that, given time and information, they would have
reached conclusions similar to those of the Ex Comm. It
might well be that a body of congressional leaders, formally
included in deliberations regading the initiation of nucleiw
war, would reinforce rather than moderate executive incli-
nations. Even so their involvement would spread respon-
sibility for whatever decision was taken. And their presence
would compensate for the dangers of reaching such a mom-
entous choice in a closed, hierarchical process. The hard,
practical question is how to design a workable congressional
connection for this function.

Can the Desired Arrangements Be Made?
And then there are legal issues: Can one contrive lawful
procedures and means to avoid the hazards of a single de-
cisionmaker initiating nuclear war? Is it possible to reconcile
constitutional values with wartime exigencies?

The implications of the Chadha decision obviously require
attention. Some wiIl argue here that there is greater leeway
for Congress to act on time-urgent issues of foreign policy
through instruments other than the two houses in their cor-
porate form. Where there is no time for Congress as a whole
to take action, where the legislature has made provision to
implement its war powers in circumstances of demonstrably
emergent y character, there may well be greater latitude for
leaders i~vested with statuto~ authority to represent Con-
gress. Whether or not such a statute claimed a prerogative
for Congress to veto the initiation of nuclear war, the ex-
istence of consultative machinery would be difficult for a
President to ignore.

Indeed, I would contend that the important objective is
to engage the political weight of congressional counsel at
the cmcial decisionmaking juncture. Senior legislators may
read the situation differently than a harried commnder. But
whatever their advice may be, guaranteeing its availabilityy
is bound to enhance the legitimacy of any decision that is
taken.

The legal issues will be debated at length during the
coming hours. On Sunday our discussions will focus on the
specific topic of a possible congressional committee to pro-
vide a focal point for legislative-executive consultation dur-

ing crises involving possible nuclear use. The concept has
analogues and predecessors; it has no current equivalent.
Our mission is to assess its promise for relieving the intol-
erable stresses between constitutional aspiration and stra-
tegic compulsion.

Elihu Root once said that “Every sovereign state has the
right to protect itself by preventing the creation of circum-
stances in which it will be too late to protect itself. ” Applied
with discretion, Root’s maxim is a reasonable rule of state-
craft. But it contains within it the potential for extremes,
indeed the seeds of preventive war.

Helping Congress Protect the Nation
For Americans, however, it also contains a second and more
subtle implication, For it is the sovereign obIigatiorr of the
American government to protect its constitutional order. To
do so Congress and the President may well have to make
contingency amangements for the conduct of their affairs
during wartime. It is a sad lesson of our time that Congress
in particular must anticipate dire situations in which its in-
stitutional responsibility to protect the nation exceed its ca-
pacity for prompt, collective action. If we can help it do so
wisely, we, too, will have served the nation.

Atthecmciaf moment in October 1962, with both sides
straining to escape the confrontation, a U-2 pilot strayed
over Soviet territory, In the command center Robert
McNamara wentwhite. “Thismeansw ar,’’heyelled.F or-
tunately, the incident passed without escalation. When Pres-
ident Kennedy heard about it, he shrugged and said, in
effect, “There’sa lwayssomep oorhastardw hodoesn’tget
the word. ”

Looking ahead to a time when a future President may
face thedreadful choice togo nuclear, a responsible Con-
gress will act now to make sure it does not become the
“poorbastard” of American government.

DR. STONE: Well, youseenow whythe organizers of
the conference were so happy when Alton was persuaded
to find time for this conference. Questions?

QUESTION: Suppose the President simply felt tbathe
wanted to give the order because the other consultations

F/As STATUTE—1975
The bill drafted by tbe FAS in 1975 proposed as a

solution this provision: “In any given conflict or crisis
whatsoever, so long as no nuclear weapons have been
used by others, the President shall not use nuclear
weapons without consulting” with, and securing the
assent of a majority of, a committee” composed of
the speaker and minority leader of the Home of Rep-
resentatives, tbe majority and minority leaders of the
Senate, and the chairman and ranking member of the
Senate and House committees on armed services, tbe
Senate Committee on Foreign Relations and the House
Committee on International Relations. Moreover,
“nothing herein shall preclude the President ‘rem

using nuclear weapons first if Congress adopts a dec-
laration of war that explicitly suspends the authority
granted in this act.”
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were going to take too long. Is there anything in what you
are discussing that considers that?

MR. FRYE: If the President has to decide promptly in
the face of nuclear attack upon our forces, or upon the United
States, that is a separate case.

The case you describe is one in which the President sen-
ses, feels a compelling sense of urgency, the sooner the
better. That does not, a priori, demonstrate that it is the
sooner the better.

Is it in our interest as a nation to facilitate his action on
the basis of that instinct or perhaps to constrain it somewhat?
I think for many of the scenarios that I can imagine my
strong conservative American instinct is to say it’s better to
constrain that.

I can’t guarantee that the circumstances would argue in
fact for restraint, but it’s quite clear to me that there would
be somewhat greater probability for independently-ex-
pressed congressional opinion suggesting that the time might
better be spent in a demonstration shot, at tbe time of Hi-
roshima, for example, or in diplomatic explorations. I can’t
help but think that a proper mechanism would have raised
that World W m H probability somewhat, somewhat,

QUESTION: You are talking about a situation where
there is no fighting going on?

At Issue Is Escalation Of War
MR. FRYE: No. I’m basically considering the cases where
escalation is the issue—where there is a war under way and
the question is does the President have total and irreversible,
unfettered authority to use any weapon at his disposal. I’m
not prepared myself to support a constitutional hypothesis
that says once war begins the commander-in-chtef has ab-
solute authority to use any weapon in the nation’s arsenal.
I’m not prepared to support that,

MS. COLLIER: I was going to ask you how you would
deal with the phenomenon of group think and of fears that
some Members would get too powerful.

MR. FRYE: They are at least less bound by their office
to that kind of hierarchical group think orientation than are
those who serve at the whim of the President. They at least
have some other constituencies to which they are respon-
sible. They at least have a wider and different perspective
from that of those who are managing this hypothetical con-
flict on an ongoing daily basis, For all of those reasons, I
think the risk of group thhk is less than the risk of having
no op~ortunit y for them to participate.

I don’t believe that the tendency of automatic subordi-
nation of congressional view to the executive is likely to be
the one that takes hold in this particular set of circumstances,
Besides, even if I thought that, I don’t think we have a
better alternative. As weak as it might turn out to be, it’s
about the only option I think we can conceive of in the
system of separation of powers we have.

FATHER DRJNAN: I was wondering what you think of
using the Wnr Powers Resolution as a structure, and adding
to it, so that the Congress would have some power, some
right to be consulted, at least at this crucial moment.

MR. FRYE: I’m attracted to that. It seems to me that
whatever we think the impact on the War Powers Act has
been of the variety of developments in the last decade-plus,
the reporting provisions and the reporting requirements of
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the War Powers Act seem to me intact and operating with
good effect. You could argue that a fresh statutory base
would be prudent in order to set this issue in a framework
that is not instantaneously contaminated with the previous
debate. I think as a practical matter, your point is entirely
well taken.

QUESTION: You had mentioned in your opening remarks
the issue of the effect on the deterrent psychology and what
the Soviet perception of such a mechanism wordd likely be.
I would like your comment on the proposition that perhaps
it would have no effect, for the reason that the Soviets would
believe it tn be inherently incredible that tbe President would
consider himself bound to follow the consultative mecha-
nism.

MR. FRYE: It strikes me as a possibility that they would
assume a President would act for reasons of state whatever
the counsel of the legislators might be.

On the other hand, we are judging two quite separate
things here. We are judging those international conse-
quences as one factor and perhaps tbe least measurable fac-
tor, the one that we have the least basis for judging—Soviet
expectations about our behavior under these new procedural
arrangements. I would give primacy to the constitutiorrul
factors, and our own values, and subordinate that strategic
expectation partly because I think we must acknowledge
that any such strategic expectation is even more speculative
thurr our guess about whether the President would respond
in the constitutional framework from our side,

A Soviet Preemptive Strike
QUESTION: What if the Soviets react preemptively—per-
haps on a grand scale throughout the theater?

MR. FRYE Well, if they don’t give us time because they
resort to arr allout nucleur assault even within the theater
themselves, then the test that we setup edy in the dkcus-
sion has been met. The President will then be facing a
situation where we have been attacked, or our allies have
been attacked by nuclear weapons, and he is free to use
mrcleur weapons in response

NINE CASES OF NUCLEAR USE
Nine cases can be distinguished for U.S. use of rru-

clear weapons (see the September, 1984 FAS Public
Irdercst Repro-t, pg 10). These irrckrde: “second-strike”
where the Nation is attacked; cases where enemy forces
are deemed to have been “irrevocably launched” at
the U. S.; and cases of pre-emptive forestalling attack
wfrere the President claims highly certain knowledge
that such an attack is coming. These are treated, for
the present analysis as “second-strike” cases not pro-
viding sutllcient time to permit CongressimraI con-
sultation or involvement.

Nuclear attacks on our alliea or cases of forestalling
such general attacks, are treated similarly.

This debate concerns “affirmative” first use in rrn-
declared foreign conventional wars, especially in
NATO. But the reasoning cuvers aa well rases br which
part of the U.S. is attacked with conventional weapons
(not of mass destruction).
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I think General Rogers no longer expects that kind of
grand preemption by the Soviets. It would be his expectation
that they have reached the stage where they have more
selective and dkcriminating capabilities and would not have
to bear the risks associated with the grand preemption in
Europe. I think he feels that they have many lower level
options now that would be more probable in order to interdict
our attempt to prepare for nuclear use.

QUESTION: If we are at the point where we are actually
considering moving across the nuclear threshold, would it
be fair to say that we have to at least consider waging some
sorts of selective strikes within the Soviet Union against
their capability to escalate war even further to the U. S,
homeland?

MR. FRYE: You see, all of those questions are exactly
the ones thatpresumably would be weighing on a President
as he confronts these questions. I can’t answer very well
the set of hypotheses you raise, but I can say, with convic-
tion, that I would rather the President tlink about that with
the benefit of people who don’t work for him but who have
responsibility to shae in the decision.

Declaration of War Outmoded?
QUESTION: It seems no vitality is left to the traditional
constitutional doctrine that Congress must declare war, and
if that is dead what gives any vitaility to lesser doctrines?
Eugene Rostow said last year that, since World War II, no
nation on earth has declared war on any other nation. He
suggested that tbe power to declare war has become a dead
letter.

MR. FRYE: I guess the troth is that it has been atrophy-
ing. The question being raised at the conference is can we
arrest the atrophy and build on that root in the Constitution
a new structure that is more responsive to the circumstances
of the 20th century? I’m not prepared to concede that be-
cause it has passed through a period of desuetude that the
central authority inscribed in the Constitution to declare war
has forever been rendered impotent.

If you start from the premise that the affirmative use of
nuclear weapons constitutes tbe creation of a new war, a
war jeopardizing the survival of the nation, that is a decision
of such gravity that I do find great difficulty disconnecting
it from the powers associated with the declaration of war
authority of the Congress. I grant the practice that Professor
Rostow describes is probably what has been tbe case in the
World War 11period, post-World War period.

I would distinguish the question of whether the fading of
that practice is the same thing as the destruction of the root
power embedded in the constitutional authority to declae
war. And since that power is connected with the authority
to raise armies, and fund them, and tight review over mil-
itary authorizations and appropriations, and a host of other
powers that tie the Congress into the war power, I would
incline to say that the cluster powers available to the Con-
gress would permit it, if it chose to do so, to assefi authority
over realms which the President might well dominate absent
any congressional action or initiative.

I would not want to suggest a comprehensive judgment
of total illegality for presidential use of nuclear weapons. I
think the presumption of legality is greater in a situation

GUIDELINES FOR NATO
CONSULTATION ON NUCLEAR

WEAPONS
“In the event of a full scale Soviet attack with con.

ventional forces, indicating the opening of general
hostilities in any sector of the NATO area, the forces
of the alliance would, if necessary, respond with nrr.
clear weapons on the scale appropriate to the circrrm-
starrces. Again consultation would [deleted]. In the
event of a Soviet attack which did not fulfill the con-
ditions described in the first two cases, but which
nevertheless threatened the integrity of the forces and
tbe territory attacked and which could not be suc-
cessfully held with the existing conventional forces,
the decision to use nuclear weapons would be subject
to prior consultation in the North Atlantic Council.
In all cases, special weight would be given to the views
of tbe NATO country mnst directly affected-that is,
the country on, or from, whose territory nuclear
weapons would be employed; the country or countries
providing the nuclear warheads; and the country or
countries providing or manning the contemplated
means of defivery.

—Report of Senate Foreign Relation Commiaee
Staffers James G, Lownstein and Richard M. l-loose

Nov. 26, 1973 to the Senate

where there is no congressional institution to participate in
that decision. If no one else is in the field, the President
has the presumption working in his favor.

I’m not suggesting we should destroy that presumption.
I’m simply arguing the case that we should establish the
parallel intersecting, overlapping, interlocking congres-
sional presumption of its authority and right to participate.
I don’t think those are incompatible things and therefore I
would not like us to get into a posture of saying it’s Congress
versus the President. That has never been my view.

My view of the entire problem we face in this area and
in all aspects of war powers and, frankly almost any issue
you can think of, the task is how do you make the system
of separated powers function effectively in contemporary
circumstances, And that, I think, requires not only good
will among the leaders of the two political branches; it
requires mechanisms enabling them to act on that good will.
That is what I think we we about here,

Congress Should Be Involved

I think we have to take account of the assurances that Sec-
retary Acheson and others gave in supporting the NATO
treat y, that bear on this question of the expectations at the
time of ratification that there would be a constitutional in-
volvement, frankly, of the Congress. So I think that is an
important addhional element.

QUESTION I agree. And Jefferson made the same point
that the war-declaring power was given to Congress, not to
the Senate, and therefore a treaty could not commence war.
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CAN CONGRESS LEGISLATE CONTROLS ON FIRST USE?

MR. RAVEN-HANSEN: We me going to discuss a war
powers question. Under the Constitution, is there a role for
Congress in first use decisionmaking? In the afternoon we
are going to ask whether the congressional role can take the
form of a committee that could approve or disapprove a
proposed presidential first use. I have called this the Chadha
question, but I think it may be broader than Chadha.

I would like Professor Glennon to begin. Michael G1en-
non teaches at the University of Cincinnati Law School. He
teaches constitutional law, international law, U.S. foreign
relations, and also manages to handle a seminar atNYU at
the same time. He is a co-author of “United States Foreign
Relations Law” with Tom Frank and was formerlv leml.-
counsel to the Senate Foreign Relations Committee from
1977 to 1980.

He will discuss whether the legislative branch authorized
presidential first use even in the absence of a declaration of
wa by approving the NATO treaty and/or other mutual
security pacts.

MR. GLENNON: Fkst, can a treaty authorize the first
use of nuclear weapons? And second, does any existing
treaty do so?

Is War Automatic?
First, can a treaty do that? I think this question is ancillnry
to a larger issue that was considered in the course of
Congressional consideration of the seven mutual security
treaties to which the United States is a paty. That larger
issue was what Senator Javits used to refer to as automat-
icity. The question, as Javits put it, was whether a mutual
security treaty to which the United States is a party auto-
matically commits the United States to come to the defense
of a pnrty which is attacked?

If the answer to that question is yes, it’s fair to constme
the treaties as authorizing the President to exercise war-
making power which he would not have had in the treaties’
absence. If he has thatpower, it may be that the power
confer-red by the treaties includes also power to engage in
first use of nuclear weapons.

The Philadelphia convention expressly rejected a proposal
to place the warmaking power in the hands of the Senate.
That proposal was made by Alexander Hamilton, and again,
after tjat proposal was rejected, by one of his allies, Chades
Plnkney. The Philadelphia convention rejected the notion
that the Senate in a treaty of alliance could place the nation
at waI.
Madison later explained the reason for that. He said: “Con-
gress, in case the President and Senate should enter into an
alliance for war, would be nothing more than the mere
heralds for proclaiming it. ”

My conclusion, therefore, is that because there is no con-
stitutionally cognizable custom with respect to the first use
of nuclear weapons, the intent of the framers must be given
great weight. Accordingly, notwithstanding ambiguities in
the state of the delegation doctrine today, it is probably fair
to say that a treaty that purported to place the United States
automatically at wa, or which purported to increase the

Peter Rczwx.Hcmsem, Gem-s.. Washiagam llniversi~ National Law
Center, and Conference Chairman, opens proceedings.

President’s share of the war-making power, would he un-
constitutional.

In a sense, however, that question is moot. As Professor
Henkin has written, I think correctly, no treaty to which the
United States has been a party has ever purported to place
the United States automatically at war. I go through in my
paper every one of the mutual security treaties and review
the legislative history at great length.

I won’t t~ to summarize that here, but I think that Pro-
fessor Ffenkin’s analysis is still accurate. No treaty to which
the United States is a pwty can reasonably be construed as
conferring any authority on the President which he would
not have had in tbe absence of that treaty.

No Treaty Determines on War
No treaty confers any authority on the President to engage
in fit use of nucleaf weapons. No treaty commits the United
States automatically to come to the defense of any other
party to that treaty. In each instance, each of our mutual
security treaties resemes for the United States the full dis-
cretion to decide in each particular set of circumstances what
response, if any, the United States will make to an attack
on any of its treaty partners.

Does the President have the power, in tbe face of Congres-
sional silence, to engage in the first use of nuclenr weapons.
I think that Professor Henkln is correct that the president
does not have the independent pewer, without Congressional
consent, to change the state of the nation from peace to war.
I think it is also correct that the President, on the same
theory, does not have the independent power to change the
state of the nation from conventional war to all-out ther-
monuclem wur.

Whether, in specific circumstances, any given first use
of nuclear weapons by the President would cause that con-
clusion to obtain is a question of fact that will vary.

The key point, however, is that at some point along that
continuum power passes from the President to the Congress.
Where escalation to all-out nuclear waI is likely, ~he Pres-
ident cannot engage in first use of nuclear weapons witbout
Congressional concurrence,

MR. RAVEN-HANSEN: I have asked John Norton Muore
to go next. He needs no introduction for most of you. He’s
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the Director of the Center for Law and National Security,
as well as the Center for Oceans, Law and Policy at the
University of Virginia Law School, where he’s also a pro-
fessor.

He has numerous counseling and consultative positions
with the Government. He was the U.S. Ambassador to the
Law of the Sea Conference. He is the author of “Law and
the Indochina WaY’ and more recently “Law and the Gren-
ada Mission. ”

MR. MOORE No issue is more important than enhancing
strategic stability and reducing the risk of WU. And no issue
in enhancing strategic stability is more vexing than the prob-
lem we face in the NATO-Warsaw Pact area in the con-
ventional-nuclear interface,

Imaginative proposals for suggesting ways that we can
get out of the difficult policy dilemma in that setting should
be welcomed. It is entirely appropriate that they receive the
kind of attention which they are receiving in this very fine
fomm.

Because of the time that we have in the symposium this
morning, I will not discuss the policy issues or the possible
policy alternatives, which are equally important in assessing
the overall issues, if not more important. But I will confine
myself, pursuant to our general instructions, solely to the
constitutional issues.

Three Points At Issue
I would like to address three points: first, the general con-
stitutional law; second, the application of that constitutional
law to the generic issue we are looking at; and third, to

applY that to the imaginative proposaJ by Dr. Stone that has
triggered this discussion.

In this area of separation of powers, as many of the experts
in this room know very well, there are not many propositions
that are enormously clear. The framers created a fairly fuzzy
arrangement deliberately, to serve goals of checks and bal-
ances.

Nevertheless, it seems to me that there are also some
propositions that me generally accepted and I regad at the
present at least as fairly clear. One of those is that the
question of constitutional authority to authorize hostilities
is a separate constitutional issue from the question of the
conduct of hostilities that are constitutiomdiy authorized.
Whether or not a particular use of force must require
Congressional prior authorization or subsequent authoriza-
tion is a different issue from whether the President has a
power on his own to use force in particular settings, such
as attacks against the United States.

Once one is engaged in a constitutionally authorized set
of hostilities, then a second issue arises which is primarily
the one we are Iooklng at here, that of the authority to
conduct hostilities, the appropriate scope of that power to

conduct such hostilities, and any scope of a Congressional
power to place limits on that power.

The second proposition which I regad as clear is that,
under the Constitution, on that first issue the President has
the power to repel attacks on the United States or on the
armed forces of the United States. That is a proposition that
was made reasonably clear by the changing of the language
“make war” which was proposed to “declare war, ” with

Michael G1.mwn

the purpose being to repel attacks made against the United
States and its nr-med forces.

That proposition is admitted, when few others are, in the
wu powers by Congress itself in the wM powers resolution
in Section 2(c), where it specifically confirms that the Pres-
ident does have the power to repel attacks not only against
the United States but on United States forces.

I would point out that any all-out conventiomd attack in
the Warsaw Pact-NATO aea against NATO on the centd
NATO front would certainly be an attack simultaneously
against the United States armed forces which are stationed
there.

The third proposition that I regad as absolutely clear,
although it is obvious that not all members of this panel do
this morning, is that absent Congressional action to the
contrary, the President of the United States has the sole
authority to mnke decisions concerning the conduct of hos-
tilities during constitutionally authorized hostilities.

Now, that it seems to me is a reasonably clear proposition
not only from the general executive power, but the specific
power in the Constitution in which the President is made
the Commander in Chief. It follows from a host of writers,
including Quint y Wright and Birdall, Whiting, Pomeroy,
many others I can cite.

You can find language in the Supreme Cowl of the United
States, the Ex Ptie Milligan case, for example. All basically
assume that, at least in settings where Congress has not
acted, the President has the exclusive authority to mnke a
variety of command decisions, includ~rrg the movement of
the troops and issues concerning weapons use.

Could the President Take the Field?
In fact, if you look at the debate about the commander in
chief power during the Constitutional Convention, the in-
teresting thing is it was reaJIy a debate as to whether the
President should himself personally go into the field as a
general in the field, or rather whether he should deiegate to
his generals most of that power and generally supervise it,
And even in the face of that debate, he was permitted the
power to, in fact, go into the field if he chose to do so,
although many regarded that as something that would be
unwise.

The fourth proposition and the one that I regard as the
only real constitutional issue in the dkcussion-and I regmd
it as a real and genuine constitutional issue—is what is the
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power of Congress to place constraints on the ability of the
President as Commander-in-Chief to use the armed forces,
either through, for example, area restrictions or through
restrictions concerning the use of nuclear weapons or some
other kind of weapons system.

Now frankly my conclusion about that one, in as scholarly
a fashion as I can, is to say that the issue is extremely
unclear. I don’t know how the courts would answer that
question, but it does seem to me that for purposes of con-
sidering the generic issue, and the Stone proposal, we should
at least look at some of the significant doubts that ae raised
as to whether Congress does have constitutional power in
this area.

Powers of the President
I would concede that arguments can also be made that I
regard as having some force on the other side of this issue.
But what are some of the doubts that we should have in
front of us as well. Fkst, it is clear from hotb Marbury v.
Madison and Meyers v. United States, as well as other
kmdrmwk Supreme Court decisions, that there ae some areas
under the Constitution that are exclusive in the President
and that the Congress is powerless to encroach. That’s the
general principle.

The issue becomes, then, the scope of the commmrder-
in-chief power in terms of the ability of Congress to deal
with it. On that issue, we have the language of Mr. Miller
in the Ninth Carolina Constitutional Convention considering
the Constitution. Mr. Miller criticizes the Constitution be-
cause it did not give Congress the power to control the
“motion of the troops”, so that Mr. Miller clearly believed
that Congress did not have the power to place, for example,
area restrictions on the use of the armed forces abroad.

A second point that raises some doubt is that we know
there’s been a long history of debates on area restrictions.
For example, at the time of the World War 11effort, pre-
World War II, to place a provision that none of the persons
drafted under the Selective Service Act could be used outside
of the continental United States, Canada, and Latin Amer-
ica.

Now there have been a series of these debates. That wasn’t
the first. But many extraordinarily learned constitutional

scholars in those debates have taken the position that there
is no such Congressional power to limit the commander-in-
chkf power and that that power is exchrsive. They include
Justice Charles Evarr Hughes, among others, who certainly
was one of our legal giants.

The third point that casts some doubt is that many schol-
ars, who are some of the best scholam that have studied the
issues over the years, have said that the power is exclusive
and cannot be dealt with or interfered with by Congress.
They include Birdall, that I cited in my pape~ it also includes
Pomeroy, it includes Wright, it includes Whiting, it includes
a number of others that I simply did not have time to put
in.

Another point is that we have language in the Milligan
case, Ex Pmte Milligan, in 1866 in which the Supreme Court
of the United States’ Chief Justice Chase seems to suggest
that there is no such power. Let me read that one to you.
“Congress has the power not only to raise and support and
govern amies but to declare wa. It has, therefore, the power
to provide by law for carrying on war. This power neces-
sarilyy extends to all legislation essential to the prosecution
of war with vigor and success, except such as interferes
with the command of the forces and the conduct of cam-
paigns. That power and duty belong to the President as
commander-in-chief. ”

Where dld Congress get the specific grant of authority to
limit the power of the President as commander-in-chief? We
krrow that this is an area of general foreign policy compe-
tence given to the President in general, which marry con-
stitutional scholars over the year—includlng some of our
framers such as Hamilton—have inferred to mean that the
Constitution had to be constmed strictly in terms of any
congressional power.

Congress Governs the Armed Forces
Now Congress has given the power in this area to muke
rules concerning the government of the armed forces. Is it
clear from the language “government” that that includes
the ability to control the conduct of hostilities? If not, what
are the other powers that we seek to rely on? The” necessury
and proper” clause won’t do it because that is simply some-
thing that has to be read in relation to whatever the other
powers may be.

I don’t cite this simply to indicate that it proves that there
is no such congressional power but simply to indicate there
is a genuine question as to whether Congress has the con-
stitutional power to limit the commander-in-chief power for
conducting hostilities once you ~e dealing with a setting of
constitutionally authorized hostilities.

Now let me apply this very briefly to the generic issue
and then go to the Stone proposal. On the generic issue, it
seems to me that it’s clear that the President has the au-
thority, which is corrfimred by the War Powers Act itself,
to commit to hostilities in a setting in which there is an
attack on the central NATO-Warsaw Pact front, including
an attack against American forces. I do not regard that as
doubtful in any sense.

Secondly, it seems to me that absent a congressional
prohibition to the contrary that the President may order,
during the course of dealing with such hostilities, the use



——.. .

Januury-February 1986 Page 11

of any of the weapons in the invento~ that Congress has
entmsted to the President. I also do not regard that as con-
stitutionally an area of uncefiainty, despite the fact that I
am obviously differing on that point with one of my col-
leagues who has just spoken.

So I would regard the premise of the basic Stone article
that somehow there is no constitutional power in the Pres-
ident to use the urrned forces in those settings—remember,
we me talking now shout a case where Congress has not
placed any proh~bition on such use—I regard that premise
as constitutional y incorrect.

Finally, I would say on the generic issue that it is unclear
to what extent Congress can, either through a no-first-use
merits measure, or a procedural vtiant of one kind or an-
other, deal with the control of the issue constitutionally.
Now let me shift to the specifics.

First, if under the Constitution there is no power to piace
checks in terms of area restrictions or weapon restrictions,
then cleurly the Stone proposal would not be constitutional.
Let’s assume, however, for a moment that there is such
power and in that setting it seems to me that the proposal
is clearly-and again I don ‘t say ambiguously here—but
clearly unconstitutional on two quite separate and indepen-
dent grounds.

The first of those is that we are not talking about a general
kind of legislative no-first-use provision here. We are talk-
ing about a proposal that in essence would place the Con-
gress of the United States, or a committee thereof, in the
operational chain of command. Whatever the answer to the
other issue, it seems to me that is one that virtually any
Supreme Court would strike down as an unconstitutional
effort to encroach in real time on commander-in-chief de-
cisions.

Violates Chadha Decision
The second is that it violates the bicameral and presentment
provisions, as discussed in Chadha, Axticle I, Section 1 and
Article 1, Section 7 of the Constitution.

Recall that the reason for the Chadha decision, and the
initial provisions in the Constitution as to how Congress
acts, were not to create an efficient Congress or an efficient
government hut to have a variety of checks and balances
on the way the United Stutes Government operates. Indeed,

Allan Ides

that’s the premise of the Stone proposal, that those kinds
of checks and balances we appropriate or impotiant issues.

The Supreme Court specifically said in Chadha efficiency
was not the key. The key is the specific checks and balances
that were placed in tbe Constitution. It said that one had to
act pursuant to the formal rules if one were enacting a
legislative act, one ‘‘which would alter the legal relations
of the parties. ” And the court chose to he broad, not to
confine the issue narrowly to that particular case.

MR. RAVEN-HANSEN: ~ d like to turn now to Professor
Allan Ides from Loyola Law School. Professor Ides has
clerked for Justice White. Professor Ides teaches constitu-
tional law at Loyola. He has written previously on the War
Powers Resolution, an article I commend to you that was
published last year in the Loyola Law Review, and he has
now written for us again. Please proceed.

MR. IDES: One of the most fascinating things about this
problem is what, while I obviously come to a different
conclusion than Professor Moore does, I think we could sit
down and write the same paper together and then just write
a different conclusion. I find myself in agreement with much
of what he says. As I go through my paper I think we can
see that the areas of disagreement, and the areas of doubt
as to constitutionality of the proposal, are very narrow in-
deed.

At the outset I’d like to give my impression of exactly
what I think Jeremy Stone’s proposal is. Stated very suc-
cinctly, the statute is a ban on first use and a delegation to
a committee of Congress of the right to lift that ban, to
rescind that ban.

The predominant theme of my paper is that Congress is
the basic policymaking institution of our government. In
establishing that argument I relied upon the Constitution
itself, Article 1, which describes the powers of Congress in
great detail in terms of the ureas in which Congress may
legislate.

I rely as well upon the arguments of the framers and
arguments found in the Federalist Papers indicating that the
predominant authority under the Federal government would
he Congress and that the President would tuke his cue from
Congress in executing the policies described.

Power of Presidency Does Exist
Now having stated that about Congress, I emphasize that I
am not trying to disparage the power of the presidency. The
power of the presidency is obviously, as a political science
matter and as a practical matter, considerable. What I try
to emphasize, however, is that the power of the presidency
does not rely on some abstract construct of constitutional
law; rather, the power of the presidency derives from action
taken by Congress, the accumulated actions of Congress
over the past 200 years, as well as the acquiescence of
Congress in partictdur presidential initiatives.

And I describe these congressional actions in essence as
delegations. There is nothing in the Constitution, and noth-
ing I have seen written, that suggests that Congress is not
free to rescind a delegation. So if Congress delegates au-
thority to the President, it may take that authority back.

The Constitution itself seems to me to give ample au-
thority to Congress not only to decl~e war but to create a
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military establishment. It is quite clear from the Federalist
Papers and the Federal Convention that everyone expected
Congress to be the body that would create the military, if
one was to be created, control the size of the military, choose
the weapons the military would use, and so forth. And I
think there is no dkagreement on that point.

What has Congress done? It has created that military
establishment. It has given it to the President. It has created
nuclear weapons. It is equally clear that Congress could
have refused President Truman, President Eisenhower, Pres-
idents Kennedy, Johnson, Nixon and on down the line any
nuclear weapons whatsoever, The President, despite any
arguments about the necessity, the appropriateness, the need
for nuclear weapons, could have been denied those weap-
ons. Congress could limit the arsenal.

If Congress can say to the President you may not have a
pticular weapons system, you may not have the B-1 bomber,
you may not have the Midgetman missile, you may not have
chemical or binary weapons, if Congress can say that, can
Congress do what this proposal suggests? Can it say to the
President you may not use nuclear weapons?

Can’t it say that we think it is sufficiently important as
a matter of national policy that we have a stockpile of nuclear
weapons, but you may not use nuclear weapons except upon
certain circumstances? And one circumstance is not the first
use of nucle~ weapons,

Although Professor Moore suggest there is some doubt
about this, I think quite clearly Congress can do that. And
Professor Moore in his testimony before Congress in 1970,
and in his book on the Indochina War, says exactly the same
thing in terms of chemical weapons, If Congress wants to
say that the use of those weapons is so dangerous to our
international relations, Congress could tell the President you
simply may not use those weapons.

Having said all that,I don’t think the resolution of the
constitutionality of Dr. Stone’s proposal is a simple matter.
But I happen to think that this falls in an area, if you will,
where we ought to defer to the legislative branch. It is in
fact one of those political questions in which Congress ought
to be given the discretion to determine the best way it can
exercise its constitutional power.

Committee Not Conducting War
In terms of the encroachment upon the power of the Pres-
ident as commander-in-chief, I think this is where Professor
Moore and I part. The issue is whether the committee is
given the power to conduct wm. If the committee is given
that power to conduct war, then I think there is a very strong
argument that this proposal is unconstitutional. In my paper
I suggest that the committee is given no such poweL the
committee is given a legislative power.

The President, if our cowmy is under conventional attack
involving NATO forces and so forth, may go to the com-
mittee and tell the committee “I wish to have the power to
use nuclenr weapons. ” The committee then may make a
policy judgment as to whether the President should be vested
with that authority, If the committee says yes, it has done
a simple thing; it has rescinded a han on first use.

It has said to the President you now have the authority
to use these nucleac weapons. It has not said to the President

TWO QUESTIONS OFTEN ASKED

How Enforced? Would a President obey the law i~
the world-shaking crisis at issue or would he just do
what he thought best?

The FAS proposal would physically prevent the
President from breaking the law unless he persuaded
both the Secretary of Defense and the Secretary of
State to do so also. This is because the proposal would
have the Secretary of Defense instructed not to imp-
lement the order without asking tbe Secretary of
State whether the committee had voted afilrmatively.
Since all tbre@ m@n are sworn to uphold the Cmrsti.
tution and the law, and since all three wouhf be acting
in the expectation that the world would not be de.
stroyed, they would have to violate their oaths in full
anticipation of a subsequent inquiry into actions taken
by them which risked the country unlawfully.

Would Congress Pass the Legiskztion? There are sev-
eral different ways which, in principle, might lead to
the result proposed, a committee with authority over
first-use. They range from less likely possibilities such
as constitutional amendments or litigation, to more
likely ones such as arise from Congressional legisla-
tion.

One possibility envisions a future Presidential can.
didate wbo vows that—while he cannot endorse no-
tlrst-us@ outright for diplomatic reasons—he would
never want to engage in first use on hk own authority
anyway and that, if elected, he would himself offer
the Congress legislation sharing this responsibility with
the Congress. Such legislation would likely be ap-
proved, coming from the President, and it would be
unfikely to be reviewed by tbe Supreme Court or

OPpOsed (were it reviewed) once it was adopted by tbe
other two branches.

This method of adoption does imply a strong no-
first-use movement in the country that would make
the Congressional Committee proposal a haffway house
in which the Presidential candidate would wish to
shelter.

at we think it is militarily appropriate to use the weapons.
is not saying to the President you must use the weapons.
is saying you have the discretion. This, it seems to me,

is no different than having a statute which would say there
is an absolute ban on the first use of nuclear weapons. If
you want that ban rescinded, you must come to both Houses
of Congress, and the President goes to the Houses of Con-
gress and says I need the power to use those weapons and
by joint resolution Congress gives him that power.

Committee Gives President More Power
In terms of encroachment upon presidential authority to
conduct war, I see no difference. In fact, the committee
prohahly, if anything, gives the President more power, be-
cause the President is able to operate in secret and is able
to gain his power or his discretion, outside of the view of
the enemy.

So unlike Professor Moore I have little doubt in this area
that Congress can pass legislation rescinding a ban on weapon
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use. Congress would have the power to ban the use of the
weapon, and Congress would have the power to rescind the
ban. And I think that is all this committee proposal does in
terms of presidential power. It does not encroach upon any-
thing but the delegated power to the President.

Does this proposal give too much power to a committee
of Congress? We have to frankly confront the problem that,
in terms of the regulation of tbe military establishment, the
blcamerahsm requirement clearly was meant to apply.

There is no doubt in the Federalist Papers and the Federal
Convention and in historical practice that each policymaking
judgment should be made by Congress as a whole whenever
possible. On the other hand, I think we cannot ignore the
‘‘necess~ and proper” clause, and I do think that clause
has a power to wh~ch it can be connected, namely the power
to regulate and govern the militury forces.

The ‘‘necessay and proper” clause has been interpreted
from the time of McCullough v. Mmyland to give the leg-
islative branch broad authority to determine the methods
through which it would exercise its powers. It seems to me
that a case can be developed that the circumstances of nu-
clear war, the need for a quick decision, and the need for
a secret decision ~e such that Congress ought to be able to
devise a method of exercising its authority over the decision
to use nuclear weapons, which comes very close, it seems
to me, to a declaration of war.

If in terms of practical realities it has become impossible
for Congress as a whole to exercise that power, it would be
reasonable, it seems to me, for Congress to create a very
liiited exception to the proposition of blcameralism. Chadba,
it seems to me, doesn’t answer that question because it dld
not arise in the context of a narrow exception to the bica-
meralism requirement.

Statute not a “Veto”
FhUy, I think a legislative veto implies that an authority
has been delegated to the President. A veto is a power that
Congress retains to take back something it gave.

In this case, nothing is being given. We are telling the
President you do not have this power. If you want the power,
you must come to us and ask for it. I ti~nk that is more
than a semantic distinction. It is a dk,tinction between a
condition precedent and a condition subsequent, and I would
hope that the panel this afternoon discusses that, because
calling it a legislative veto I think couches the question in
the wrong terms.

MR. RAVEN-HANSEN: Thank you very much.
Before I introduce our interrogators, we just want to be

clear on what Jeremy proposes.
DR. STONE I accept Alkm’s formulation of it. It is,

from a legal point of view, a ban on first use coupled with
an affirmative right of a committee to authorize the first
use. I have used the phrase committee “veto”, but I mean
veto in quotes because 1 don’ t actually thhk it is a veto.

MR. RAVEN-HANSEN: I understand you to also autho-
rize the President to do a preemptive forestalling attack.

DR. STONE I consider a retaliatory attack, a launch-on-
warning attack and a forestalling attack, to be forms of
“second” use. Nuclear wnr is already being tbnrst upon us.
In all of these cases, the President is facing the fact that
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nuclear war is already in the works. The first use I’m talking
about is what you might call “affirmative” first use, where
nuclenr weapons a-e being used in the absence of immediate
threat of adversary first use.

MR. RAVEN-HANSEN: Let me now introduce the in-
terrogators, On my left is Paul Wamke of Ciifford and
Wamke. All of you know him, I am sure, as the Chief
Negotiator of SALT and the 1977–78 Director of the U.S.
Arms Control and D&rmament Agency. He is also formerly
Assistant Secretary of Defense and General Counsel to the
Department of Defense.

To my right is Dr. Louis Fkher, specialist in American
national government at the Congressional Reseurch Service.
Anybody who has researched issues of Congress and the
President nnd scp~ation of powers has encountered hk name.
I thought he was one of the Founding Fathers until I met
him und realized he was too young for that. He is the author
of numerous books, and the most recent is called, appro-
priately enough, “The Constitutional Conflict between Con-
gress and the President”.

First Strike is DMferent
MR. WARNKE: I would think, Jeremy, that there would
be nothing unconstitutional about the President using tactical
nucleur weapons first in Europe. It seems to me the fact
that the Congress authorized those weapons, knows where
they are stationed, knows that many of them are right on
the central front is a sufficient indication that the President
has authority to use them.

But if you get beyond first use of tactical nuclear weapons
in a battlefield scenario, is there something different about
a first strike, a strategic strike against the Soviet Union? I’d
like to ask Professor Ides and the rest of the panelists if
they seem some sort of constitutional difference between
the first use of tactical nuclear weapons, and a first use of
a strategic weapon in an assault on the Soviet homeland.

I think there is one possible difference, whether it reaches
constitutional stature or not. It is the inevitable response to
a strategic attack is a strategic attack, so that you have, in
fact, initiated an al-out nuclear war.

What I would like to ask is, given Youngstown, given
Ffurley v. Kincaid, is there a constitutional inhibition at the
present point on the President’s making a first strike rather
than just the somewhat less egregious act of first use in
Western Europe?

Left to right: Paul C. Wamke, Stephen Carter (Yale), and Edwin
Smith (USC)
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MR. IDES: On the first use question, I agree with you.
It seems to me that the NATO treaty, coupled with the
aPP1OP1iatiOnSfor forces, coupled with the NATO policy
of first use, has given Congress a very clea message that
one potential military decision that may be made by the
commander of NATO is going to be the first use of nuclear
weapons and congressional silence.

In light of that, it seems tome it falls right into the Dames
and Moore type of problem. That is why in my paper I did
not address that issue. I don’ t think the question is whether
presidential first use is unlawful, I think the question is
whether congressional regulation is lawful.

In terms of first strike, I think the question is resolved
really based on the facts, To what extent has Congress
acquiesced and articulated a presidential policy of first strike
on the Soviet Union? I don’t think there is any histo~ of
legislation, or anything else, to suggest that this nation has
ever adopted a policy of first strike on the Soviet Union.
Although some president may attempt something like that,
h seems to me it would be on very shaky grounds because
there simply isn’t—you don ‘thave the same kind of pattern
of delegation, and discussion of the issue, that you have in
terms of first use.

So I would dktinguish them on those grounds.
MR. BERNEY: If this proposal goes up and is vetoed by

the President and it is impossible to get a two-thirds override
what wjll that congressional silence mean with respect to
the continuing power of the President to use the weapons
as he sees tit?

President Has Power Now
MR. WARNKE It’s really academic because, at the present
point, the President certainly has the power to launch an
attack on the Soviet Union if he feels that this is the ap-
propriate thing to do for the security of the United States.

What we’re dealing with is a question as to whether or
not it’s worth making an effort to take power that now exists
in a single man’s hands and put it in a somewhat safer sort
of context.

Currently, you have the curious phenomenon of Ronafd
Reagan having essentially eschewed first use. If you read
his State of the Union speech of January 1984, he says that

the only purpose of either side having nuclear weapons is
to see to it that they are never used, which is a pretty
sweeping adoption of the strictly deterrence, strictly nuclew
retaliation theory.

Is Congress at the present point relying on that as being
a statement of the President’s intent?

MR. MOORE: Iassumethat most of the first-strike dis-
cussion arises in a setting in which there is an all-out con-
ventional attack against NATO and because of the linkage
tothe U.S. strategic systems instead of selecting, Iet’s say,
a Pershing 11 or a battlefield nuclear weapon, instead the
President decides to fire a Minuteman system against a target
in the Soviet Union.

I would separate that issue from the setting in which we
are at peace. Then there is no constitutional authority of the
President of the United States to make a general first strike
against the Soviet Union with or without nuclear weapons.
He cannot make a conventional strike against the Soviet
Union. He cannot make a nuclear strike against the Soviet
Union for the perfectly good reason that he is not authorized
to start general hostilities absent a deckuation of war and
congressional authorization-except for the kinds of set-
tings that we get into when we begin to talk about some of
the forestalling attacks that Jeremy has noted.

MR. RAVEN-HANSEN: You argue that the President’s
command authority pursuant to constitutionally -authorized
war cannot be restricted by Congress. It seems to me that
begs the question of which constitutionally-authorized war
he is fighting, You yourself have said of the Indochina war,
assuming it was constitutionally -authorized, that the Pres-
ident was not authorized to order the bombing of Beijng.

What Limits On War?
I would like to know whether it is your contention that a
first use of nuclear weapons during conventional war in
Europe is distinguishable from an attack on Beijng during
the Indochina war. To put it differently, which war is au-
thorized by Congress in the case of conventional attack on
the NATO nations ?

MR. MOORE We have to look at a number of the ele-
ments in the setting. There has been constitutionally an
attack on the United States forces. Secondly, under the
NATO treaty, quite apart from any question of what it au-
thorizes, the NATO treaty by law, with Congress partici-
pating, said that an attack on the NATO area would be an
attack on the United States of America.

Now those are features that are part of the context that
have to be taken into account in a massive conventional
attack against Europe. I think we also have to take into
account that we are dealing with a setting—when we talk
about a first use of nuclea weapons—that would only be
an extraordinmy in extremis situation in which the choice
to the United States is the loss of the democracies of Western
Europe.

That is an enormous cost to the United States. That is the
reason, despite the enormous uncenainties and dangers of
use of nuclear weapons, that NATO has wanted the poten-
tial, at least for deterrence, of being able to say that the
United States may use nuclem weapons. That is why it has
not ruled out the question of the use of a U.S. strategic
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strike, as opposed to a battlefield nuclear weapon or an
intermediate nuclear weapon.

So my answer is there is nothing in the Constitution, given
a central front NATO attack, that says the President of the
United States may not respond with some of the United
States’ strategic forces as well as a Pershing H, for example,
or as well as a battlefield nuclear setting.

Now let me go to the question of the area restriction, the
notion of the President having a nucleur strike capability
against Beijing as part of the Vietnamese war. The answer
why that clearly was not under the authority of the President
is that the United States was not at war with Beijing. Beijing
had not attacked the United States.

The second setting is one that deals with tbe use of chem-
ical weapons and dum-dum bullets. Frankly this is an area
where there are good, fair counterarguments to some of the
doubts that I have been presenting of the scope of the Con-
gress’ power to limit the commander-in-chief power. There
is a difference, though I am not sure that it is decisive. I
myself have agued that Congress has had the power to limit
in that area, .

The difference is that, in this area, we are talking about
weapons that are internationally agreed as illegal. The Pres-
ident is restricted from using these weapons, or required to
use the weapons in an particular way, because the United
States concludes that it is the international law view of the
United States Government that these are international legal
obligations by treaty or otherwise.

A chemical no-first-use ban falls into that and the dum-
dum bullets do, and the others do. Now I don’t say that that
is the necessary total answer. I am not saying, on this oc-
casion, that I think it is absolutely certain Congress has no
power to interfere. I am saying there are a variety of very
fundamental doubts. I do not regard these particular ex-
amples as necessarily resolving those doubts.

MR. GLENNON Is it your position, John, that the NATO
Treaty, taken in and of itself, would authorize the President
to use nuclear weapons?

NATO Treaty Unnecessary For First-Use
MR. MOORE No. There is no need for the NATO Treaty
to authorize any use of nuclear weapons or initiation of
coercion. In the setting of an attack on NATO involving
U.S. forces I see no question whatsoever that the President
has the authority to conduct hostilities, including the use of
nuclear weapons, unless Congress has in fact acted in some
fashion to tell the President that he cannot do certain tftings—
and, another large “if”, if those congressional actions are

constitutional,
MR. RAVEN-HANSEN: One agument that I think I

heard Professor Moore makkg, but if not just let me muke
it, You could argue that, if the Russians have attacked in a
conventional scentio in Europe, we are in a state of de
facto war and we don’t need the NATO Treaty to authorize
the President to respond because he has the “repel the at-
tack” authority that most of us would concede from reading
the Framers’ history. The question is what is the scope of
the repel the attack authority? The “repel” gives the sense
of a defensive measure, so one argument is it’s strictly
whatever you need to defend against immediate attack.

DoD CLAIMS ALL POWER
On August 23, the General Council of the Depart-

ment of Defense advised F.A.S. by letter that it would
not support our <‘call for an additional procedural
requirement” before NATO could use nuclear weap-
ons because it would have a “probable adverse effect>>
on NATO deterrence policy.

Referring to F. A.S.’S case in which tbe president
possessed no declaration of war, DoD nevertheless
claimed, with no legal argumentation whatsoever, the
right to use “conventional weapons, non-strategic nu-
clear weapons, and strategic nuclear weapons” be-
cause the “current deterrence policy rests upon the
doctrine of flexible response.”

Dear Mr. Stone:
The Secretary has asked me to respond to your request

for comments on your paper entitled “Only Congress
Can Authorize the First Use of Nuclear Weapons. ”

Your paper deals with the President’s authority to order
the first use of nuclear weapons in the event of a Soviet
conventional attack on NATO, You contend that the Con-
stitution should be constmed as requiring (in the absence
of a declaration of war containing no limitation of first
use) formal and specific authorization by the Congress
before the President could order first use in such a
situation.

We do not agree. The long-term success of NATO’s
detemence policy is based upon the knowledge that the
Alliance has both the capability and determination to
respond effective]y to any attack. The current deterrence
policy rests upon the doctrine of flexible response, which
wcmldinclude the use, as required, of conventional weap-
ons, non-strategic nuclear weapons, and strategic nuclear
weapons. To ensure that the flexible response policy
actual]y deters, a potential aggressor must be convinced
that NATO is indeed ready to use any of the weapons it
possesses, including, if necessuty, nuclem weapons. Your
call for an additional procedural requirement that would
have to be met before a decision could be made for first
use of nuclear weapons would threaten NATO’s ability
to deter Soviet aggression. Thus, it would tend to un-
dermine NATO’s deterrence policy.

As you suggest, your view as to what the Constitution
requires is not the general view. Given the probable ad-
verse effect of your approach on the long standhg and
successful NATO deterrence policy, we would not sup-
port it.

Sincerely,
Chapman B. Cox
General Counsel
Department of Defense
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Secondly, one could argue that, given the structure of the
Constitution, the limit in “repel the attack” is that the f%s-
ident can only do what’s necessary until he goes to Congress
for broader authorization, thus to preserve the status quo
until Congress can convene. There is other language in the
Constitution that suggests this same model of decisionmal-
ing.

For example, there is a provision about the state legis-
latures which states that the executives of state legislatures
can call out the militia if the legislatures do not have time
to meet and, basically, that the executive can act only until
the legislature does have time to meet.

A third way to look at the “repel the attack” power is
to look at other provisions in the Constitution for congres-
sional support of a war. The “repel the attack” right is
clearly limited in duration because ultimately the attack gets
stiwved unless Congress raises and supports armies and ap-
propriates monies to keep them in the field. This is partic-
ularly true in the historical sense of the framing of the
Constitution, when there were no serious militay stockpiles,
and no large standkg a.iiy, and it took a long time to reach
the wea of hostility.

No unilateral presidential initiative, even of a defensive
sort, could long continue without further authorization from
Congress. Maybe there is a durational limit to “repel the
attack”. The question is which of those limits, if any, are
there in the’ ‘repel the attack” power. Do any of them work
today with respect to a 24–hour nuclear exchange where
we already have a stockpile and, if not, does Congress have
the authority to invent a new check to achieve the same
balance?

I am assuming there is a “repel the attack” authority in
the Presidency. I realize even that much may he ground for
contention, but just to move it along let’s assume that he
has such authority. What Me the limits on it? Is there a
principle of proportionality built in to repel the attack? Is
there a durational limit or is there any other limit?

MR. MOORE Once you ask the question of the scope
of the President’s commander-in-chief power, absent any
congressional limitation on that power, I think the answer
is reasonably simple. That is that he can use the minimum
force necess~ to achieve effective defense. The purpose
of the commander-in-chief power is to enable the President
of the United States to defend against the attack.

If there were simply the occasion of some tiny attack not
involving either NATO and the Warsaw Pact, or central
issues in Europe, and the President simply decided to use
the occasion of some very minor attack to use nuclear weap-
ons or wage a conventional attack, obviously that would be
a gross distortion of the commander-in-chief power.

UseWhatever Force Is Necessary
It really is a matter of using force necessary to achieve
effective defense. I do not see any area limitation written
into the Constitution, and I don’ t see any nuclear weapons
threshold or other weapons threshold automatically written
into the Constitution. Remember, the only time this issue
realistically arises-and any other setting is just simply not
there in the real world—is a case in which there is a massive
conventional attack against NATO which the west as a whole

has reason to believe that it simply is not going to be able
to stop. And the stake for the west as a whole is, “Do we
accept the loss of all of Europe and all of the democracies
and the enormous economic and political relationship and
all the rest?”

And that setting is the only one in which you would
seriously talk about some kind of use of nuclear weapons.
Whatever the fringe cases nre, it is a paradigm setting. Under
the Constitution, absent Congress trying to intervene and
saying you can ‘t do it, the President does have the authority
as commander-in-chief to make the decision.

MR. RAVEN-HANSEN: Can the President by way of
repelling an attack abroad place the homekurd at risk?

Power to Repel Sudden Attacks
MR. IDES: In my paper I suggest that the President’s power
to repel sudden attacks is essentially to preserve the status
quo so that Congress will be free to exercise its larger au-
thority to determine whether we ought to proceed with a
full-scale war.

I tilnk this “repel sudden attacks” question is not at issue
here. It’s “repel sudden attacks” within the confines of the
weapons and the military policy granted to the President by
Congress, and it seems to me Professor Moore concedes
that.

The question, it seems to me, is not how broad is the
power to repel sudden attacks in a vacuum, but how and to
what extent can Congress namow it by saying you cannot
use certain weapons when you are attacked by conventional
weapons ?

MR. RAVEN-HANSEN As I understood Professor Meore,
he suggested that Congress has the power to prohibit the
use of dum-dum weapons, or chemical weapons, because
international law is the backup. Strangely, that suggests that
Congress has less power to fetter the commander-in-chief
than the murky source of international law.

Are you suggesting that the President is bound in hk
choice of weapons by international law but that Congress
cannot, absent the backup of international law, be similarly
binding? It strikes me as a strange ordering of our legal
authority that international law has more clout than Congress
in terms of restrictions on the commander-in-chief.

Louis Fisher, Congressional Research Service (CRS)
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MR. MOORE: Part of the answer to that is that Congress
is given cenain addhional power in the international law
area. I don’t regard it as decisive, but Congress does have
the power to punish offenses against the law of nations, for
exanrple, and presumably an illegal use of weapons, et cet-
era, is an offense against the law of nations. If Congress
can punish an offense against the law of nations, it seems
fairly reasonable under that power that that’s a specific area
that they do have the ability to limit the commander-in-chief
power.

I don’t regard that issue as necessarily a decisive one in
favor of the other side. I admit that it is an issue that some-
what cuts on that side of the equation. I continue to regard
this issue constitutionally as one unclear. I have cited a
whole set of scholars of Supreme Court language of others
that have taken the position that that is unclear.

So far the only argument that I have heard collectively
as to why Congress has the power to pass the legislation
under discussion—and it may, I am not sure on this point—
but the only argument that I have heard on the merits is the
argument that because Congress can prevent the President
from having an army altogether, or prevent the President
from having nuclear weapons altogether, it can conditionally
create limitations on uses of the forces.

Begging The Question
Well, that is a classic, ladles and gentlemen, petitio principii
logical fallacy of begging the question. That is precisely the
issue before us, as to whether those questions are different.
That is precisely the one that in Ex Parte Milligan Chief
Justice Chase said was different, and it is certainly some-
thing that proves too much if we were to use that as a general
basis of power. Let me just give you an example.

Congress, of course, has the power to prevent the creation
of armies. So can it simply pass a law establishing a com-
mittee which said that henceforth all of the individual tactical
judgments and determinations-or at least the major tactical
judgments and determinations-as to whether we’re going
to attack Pork Chop Hill or whether we’ re going to evacuate
Khe Son—will be made by a congressional committee.

Now if Congress solely as a matter of having the authority
not to provide an army, or weapons to fight, can do that
then it can solely, on that basis, decide in the absolute core
areas, where I think there would be no debate that Congress
can’t.

So the only mgument that’s been advanced so far to define
the congressional power is one that I reg~d as not resolving
the issue one way or the other.

MR. IDES: I’m glad we’re finally getting to what I think
is the issue here. The constitutional provisions I would rely
upon ae all the provisions in Article I giving Congress the
power to raise and support an army, navy, govern and so
forth. The simple question I would like to ask Professor
Moore is could Congress refuse to fund the MX missile.
And I thhk the answer is quite clearly yes.

My next question is could Congress appropriate funds for
tire MX missile, but say we’re just going to stockpile it and
you can’t use it? I think if I know his response to that then
I think we can start talkkrg about what the constitutional
issues are here.

MR. MOORE: I think that does raise exactly the same
issue that is posed by the question of mea restrictions. I
don’t know the answer to that, just as I have said I don’t
know the answer to the generic issue.

But I would say there are a variety of substantial doubts,
If Congress provides a particulw weapons system, then it
seems to me there is a significant doubt as to whether it has
the constitutional power to place constraints on the use of
it in other than settings where it’s illegal. Now again 1’m
not saying that I know tbe answer as to what the Court
would do on that. I think the other cases are clear.

MR. IDES: Maybe there is no right and wrong answer
and, if that’s the case, then it is up to Congress to make
the political judgment of whether it will do it or not. Maybe
this is a classically political question. And if that’s the case
then I think yes, we can raise doubts on both sides of the
issue. Then it is up to an individual Member of Congress
to determine whether they are fulfilling their constitutional
obligations in voting for the measure.

As you have said, there are substantial doubts about this.
But frankly I’m completely confused as to what those doubts
are. Congress could stockpile a weapon, in exercise of their
powers under Article I, coupled with the very potent ‘‘nec-
essary and proper” clause. It could say it wants to stockpile
the weapon because it thinks it is sufficiently important that
it be available, should it determine that it ever wanted to
give the President power to use it, because it knows it will
take ten yews to put together tbe stockpile and wants it
ready.

I would be astounded if the Coufi, or a substantial number
of commentators, would say that Congress couldn’t do that.

MR. RAVEN-HANSEN: And if Congress has stockpiled
the weapons with the intent that the President can use it,
why can’t it change its mind? Suppose it says we changed
our mind about the stockpile; now we don ‘t want you to
use it. If they can make it in the first place, why can’t they
alter their view?

MR. WARNKE: Is there any doubt that a President of
the United States would be bound by a treaty that banned
first use of nuclea’ weapons, assuming, of course, that the
United States were a signatory to the treaty?

Second, if in fact the President would be bound, is there
any doubt that Congress could enact legislation imple-
menting that treaty by placing restrictions on the sole dis-
cretion of the President to use nuclear weapons?

And then, third, if the treaty would be valid, and if Con-
gress could pass implementing legislation, is it somehow
less the law of the land if the Congress on its own initiative
passes legislation saying that the President may not indulge
in the first use of nuclear weapons? Is it different somehow
for chemical weapons? I mean, we store chemical weapons
for deterrent purposes, even though we me bound not to
use them first-and really the only issue we face now is
whether we should modernize that deterrent by going to
some sort of binary form

No First Use Treaty Possible
MR. MOORE: I think the answer to the first pat, Paul, is
no. Certainly we could have a treaty that would be binding
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BRITISH & FRENCH USE
The use of nuclear weapons by the French or tbe

British in a European war would, presumably, free
the President to use nuclear weapons. His use would
not, in that war, be a first use and, in practical terms,
tbe war could be out of control already in terms of
nuclear escalation.

According to the British Government, ‘The final
decision about their (nuclear weapons) use rests solely
with the British Prime Minister” who would consult
with tbe Cabinet and the Sovereign depending upon
the circumstances, particukuiy the time available. (See
Authority to Order the Use of Nuclear Weapons by
Congressional Research Service, Library of Con-
gress, December 1, 1975).

In the case of France, first use is left in the hands
of the President of the Republic.

on tbe President on no first use on any paticular weapon
system.

Secondly, of course, Congress can enter into a law that
would implement that treaty within the United States. Thirdly,
yes, there may be a distinction between that case and the
setting where Congress simply on its own says to do that.
And that is precisely the point that I have been making all
along.

In the international law setting, the treaty is an intern-
ational law issue. That is like the no-first-use of chemical
weapons, That does fall under the specific additional area
where Congress is given specific power under the Consti-
tution of the United States relating to the law of nations.

Again, I am not arguing that the solution in all of these
cases is that Congress doesn’t have the power. I am simply
saying, even on this starting point proposition, there is a
great deal of doubt. I certainly believe those two cases
continue to have the doubt and that question is really a
variant of exactly a point that has come up in a number of
other contexts.

MR. BERNEY: My answer is clearly yes to all of those.
If Congress passes such a law the President has the power
to veto it. If he vetoes it, und it is overridden, he has
expended his constitutional power. And if then that law
becomes law under the Constitution, he is bound by it and
has been involved in it.

MR. GLENNON: Who seriously can doubt that the Ge-
neva Protocol of 1925, which bans the use of chemical and
biological weapons, is constitutional? Why is the ban on
the use of chemical and biological weapons any different
from a treaty which would ban a first use of nuclear weap-
ons? I don’t see the distinction.

Treaty Cannot Amend Constitution
MR. IDES: Yes. As I understand Professor Moore’s poten-
tial objections to the stockpiling with limitations, they me
structural objections that the Congress would be somehow
invading the province of the presidency. I think his answer
to the question put by Mr. Warnke essentially proves the
case in favor of the constitutionality. Because it would be
astounding if a treaty could alter the structure of our gov-

ernment, whereas a statute passed by Congress, either with
tbe President’s signature or over his veto, could not.

So it seems to me if a treaty could do it, a fortiori, the
structure of mm’government could be tampered with—if
you will—under the “necessary and proper” clause by Con-
gress. So his doubts, which he still hasn’t explained, and I
don’t know what they are, must have vitiated in the course
of answering this question on the treaty.

MR. MOORE It is not a matter of a treaty being able to
alter the Constitution in any particular setting. Of course it
can’ t do that. Reed v. Covert and lots of other settings tell
us that that cannot be done constitutionally. The point that
makes that different is because that is an aea that Congress
has greater ability over, or at least reasonably clear ability
to, in fact, enact legislation.

That is, there is a specific grant of power in the Consti-
tution to deal with a ~etting ~elating ~o international law,
and offenses against the law of nations, So it is not a matter
of altering it. It comes back to the issue of what areas of
power they have,

Now the second point on this, Let’s assume for a moment
that others believe ve~ strongly, which is obviously the
case, that in fact Congress does have the power to move
forward in this particular case. We have also heard that the
Congress has, in the exercise of the individual representa-
tives’ judgment in passing this legislation, a right to make
its own reasonable judgments about the constitutional re-
quirements. That is absolutely correct.

Tbe problem on the other side is thatthe President also
has such a duty. He is sworn to uphold the Constitution of
the United States and to protect his powers under the doctrine
of sepwation of powers. And one of the things that troubles
me most about the proposal, generically and specifically,
to be quite frank, is that whatever the answers to these
things, I rather think there is going to be a great deal of
fuzziness about them.

Fusing A Constitutional Crisis?
If there is a great deal of fuzziness about the answers to
these things as to precisely where the line is to be drawn,
then what we may be doing is fusing a constitutional crisis
that would go off precisely at the time when the nation could
least afford it. That is, we are really significantly lessening
crisis stability. In a particuhw setting, after it passed th]s
law, the committee might decide that the weapons would
not be used. The President looks at it, and in his determi-
nation says the act is unconstitutional and that, in fact, he
is going to use nuclear weapons.

fie ~oes. He uses one n~clear weapon. The other side
then is contemplating how it is going to respond in that
particular case. Suddenly it sees a constitutional crisis with
every member of that committee seekhg the impeachment
of the President of the United States in the middle of that
use. I regard that as one of the most serious problems here—
even if there is a significant uncertainty in dealing with the
Iegul issue—of the effect on crisis stability.

DR. STONE: On this question of whether the committee
should be involved in operational command decisions, John
presumes that it is clear what the factual situation is going
to be, “a massive Soviet attack on all of Western Europe,
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and the impending loss of all the Western democracies, ”
et cetera.

He makes it seem as if there really isn’t any political
question here—that we are talking about a scenario so well
defined that it isn’t even necessay for a special congres-
sional committee to talk about it if we had one.

But his other comments reflect the true fact that there is
a big spectram possible. There are fights over Berlin. There
are revolutions in which the West Germans are helping the
East Germans and the Soviets cross the line only for a short
dktance saying, c‘It is trae we fired on your troops, but this
is not an attack on America. Don’t use nuclea weapons
first. We don’t declare wm on you and if you do use nuclear
weapons we will respond in kind. ” The Russians would
make out of any crisis a very specific political problem, one
impossible to predict in its precise dimensions.

Now the President does have power to repel attacks under
the Constitution. This meant, in the last century, arming
ships so that they could fire back when fired upon. But it
didn’t mean then, and I don’t thimk it means now, that the
President has the authority to march on Paris or blockade
French ports if he couldn’t stop the immediate firing on our
ships by French ships.

So here again I’d say the “repel the attack” power means
you can let the army fire back. But if you are going to try
to do something to decide the whole conflict, then it requires
more than “repel the attack” rights. It requires more than
saying war “exists” because our armies have been tired
upon. It cries out for a rather precise discussion of what
exactly has happened—of which the committee is capable
if it were convened.

This is why AlIan is right that, in the use of nuclear
weapons, there is a highly political judgment here as to
whether to start a general nuclear war, Controlling this mat-
ter is not really getting into the operational chains of com-
mand, so much as it’s trying to decide whether a conflict
in Central Europe should be escalated to the level of general
wa. The first nuclear weapon used—although the President
might justify it as an attack on Soviet tanks-would in fact
be a gross political decision to face the Russians with the
choice of either continuing the war, and going to nuclear
war, or giving up on tbe advance.

First Use Not “Operational” Decision
This is such a gross choice, that I don’t tlink anybody could
maintain, it was simply a question of operational command.

This is a question of the whole scope of the war. Congress
is being left out of a decision to concede, compromise, or
try to reach a halt to Soviet forces in the center of Germany
or whether, on the other hand, to risk everything.

So I wonder, John, if you are so sure that first-use would
only be used in extremis.

MR. MOORE No, I certainly accept the point, Jeremy,
as a very critical and important point, that the essence of
any decision to use nuclear weapons first is an enormously
important, critical political and military decision. There is
no doubt about that. I have no quarrel with it.

I don’t believe, however, that that gets you to the con-
stitutional conclusion that somehow it is a “new” war. The
Constitution, as far as I can tell, simply does not draw that
line. You may want to advocate a constitutional amendment
to do that.

I have substantial uncertainty with respect to the question
of whether Congress has the power involved. That’s an issue
maybe you can persuade me on. I would like to hear con-
tinuing argument about that. But there are two areas where
I differ very strongly and believe the constitutional issue is
clew.

One of those is Chadha. The second is not Chadha but
the difference between Congress dealing with a general law
on the one hand, as in a no-first-use policy, enacting that
the President has no ability to use first use, which I think
is the urguable constitutional issue—and the difference of
moving from that setting to real time, placing the decision
in the operational chain of command,

This is where your point is particularly telling. Can Con-
gress do something in thk whole area that really does take
account of context, in the specifics, as a check in a variety
of enormously complex cases? Congress really does have
difficulty with broad general policies ahead of time. It is
no doubt one of the reasons Congress so far has not found
no-first-use attractive in the nuclear area.

Can Congress Look At All Options?
But if Congress is going to, in a particular case, look at
precisely every option available to the President under real
time battlefield conditions—as to exactly which weapons
system should be used and how—it seems to me it is placing
itself in the operational chain of command. There is a very
substantial policy reason behind why the framers of the
Constitution of the United States didn’t want Congress in
the operational chain of command,

MR. IDES: I think the language Professor Moore uses
about the operational chain of command is very seductive.
But I think he is doing the same thing he accuses me of,
begging the question. The question is, are they in the op-
erational chain of command? For the purposes of his state-
ment he has suggested that he would concede for the moment
that Congress could ban first use of nuclear weapons,

I would assume that he would say that the President would
certainly be free to go to Congress in the whole, and ask
Congress to rescind the ban, even though we were under
attack at the time. The President might tell Congress, or a
committee of Congress that would report to Congress as a
whole, that the reason I need to rescind the first use ban is
because I need to use these weapons for miliuuy reasons.
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I am not sure how the proximity in rime necessarily places
what I think is a quintessentially legislative act into the chain
of command. Congress is not being asked: “Should I use
these weap~ns? How should I use these weapons? Is this
the best weapon to use?” Congress is being asked: “Do
you think the situation is sufficiently serious that I should
have the discretion to determine whether to use these weap-
ons?” And that is a policy judgment, and that is the kind
of judgment Congress makes.

So again I th~nk it just boils down to the real problem of
asking a committee to do it.

Congressional Restrictionsin Vietnam War
MR. MILLER: We all recall the amendments during the
Vietnam War which were aimed at area limitation. It was
a conscious series of amendments of the containment type
to exclude the war, initially from Thailand and Laos and
cettainly China. but specifically Thailand and Laos in tbe
first instance, andthen rrftertbe Cambodian incursion, into
Cambodia as well, and then the process was extended to
Vietnam itself condhionzd upon the safe withdrawd of forces.

You are not maintaining that that activity was in any way
unconstitutional ?

MR. MOORE: That’sa good question. I’m glad you’re
asking it as a question. First let me give a little bit of
background and then a specific answer on the Cambodia
resolution, and also that restricting of the ability of the
President in terms of coming out of Vietnam in a forced
withdrawal.

MR. MILLER: I should add, before you goon, that an
important element in those amendments was the particular
use of force. The bombing was one aspect of it, So in a
way, this isanalogous toourdiscussions onother kinds of
weapons systems.

MR. CELADA: Weren’t they tied to a restriction on funds
as well—no money shall be spent for?

MR. MILLER: Yes, the use of the appropriations power.
MR. MOORE: Flrston the general point, this question

of the area restriction as opposed to the nuclea issue, which
is anew one, iswhatin fact has been debated substantially
throughout American histo~, and one cnu find arguments
on both sides oftbe equation.

I would simply point outtheevidence on the other side
of the equation, saying the Constitution did not give Con-
gress that power. Mr. Miller, in the record of the North
Carolina .Constitutional Convention, objected to the Con-
stitution on the grounds that it did not give the Congress of
the United States the power to control the motion of the
armed forces of the United States.

The second point, we know in one of the debates that
Chnrles Evans Hughes—

MR. MILLER: In time of war?
MR. MOORE: In time of war, precisely. We know that

Charles Evans Hughes, one of our great Justices, specifi-
cally took the position there was no such power on the aea
limitation setting. We have at least four different scholars
that have spoken to that point and tuken that view, includlng
Quincy Wright, which I think frankly did one of the best
pieces in 1922 on the overall control of foreign relations in
general.

John Kellett, Gettysburg College (Iefr): Raymond Celada, Congres-
sional Research Sewice

Now appropriations power does not, under the Consti-
tution of the United States, serve as an independent basis
for establishing conditions under the separation of powers—
1 underline “under the separation of powers—which Con-
gress does not other-wise have.

If it did, then the reality is there would never be any
separation of powers. Congress could always attuch what-
ever measure it sought to deal with solely on an appropri-
ations measure. There would simply be no separation of
powers.

That is no different than the setting in which it cannot
unconstitutionally attach a provision on discrimination or
denial of due process to an appropriation measure. There
are opinions of the Attorney General, by the way, that take
exactly that same position on the appropriations power in
the sepmation of powers area generally.

I personally believe, although I realize many, and perhaps
most, scholars have different views on this, that the area
limitations on President Nixon—during the course of a hos-
tility in which there were 40,000 DRV attacking United
States troops from Cambodian territory before the United
States incursion—were unconstitutional partly because of
the area of restriction, but partly because it went beyond
that to directing the commnnder-in-chief what to do in the
battle.

I also regard the provision saying the President could not
have the authority-auy reasonable period of time, in es-
sence—to withdraw the forces from Saigon after the ww
was terminated as unconstitutional. Does the President con-
stitutionally have an unimptiable commander-in-chief power
to pull the forces out in a reasonable period of time? I think
the answer to that is yes.

Vietnam War Limitations Were Unconstitutional
In that context, congressional action was flatly unconsti-
tutional. I might add that the Wm Powers Act didn’t add a
bit to it because Congress tried to give h~m the authority
under the War Powers Act. As Bob Turner shows ve~ well
in his study, Congress failed miserably in that. They worked
for three weeks trying to get something out. The House
finally went away for the weekend and the President had
no authority in the final cmnch. He simply went ahead and
dtd it on his own. There was not a single Member of Con-
gress that said the President of the United States had done
something wrong or unconstitutional in that case.
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Robert Turner, cenrer

MR. RAVEN-HANSEN: If the Congress decides to ap-
propriate no further funds whatsoever for the continuation
of hostilities, under your theory is the President allowed to
go to the Treaswy himself, and once it’s empty, to raise
revenues directJy? I mean, where is the outer limit?

MR. MOORE Well, there is a real world checks and
bukmce problem. At some point when the President does
not have money the President cannot operate. Things don ‘t
work. It’s a checks or balance setting. That, however, is
not an urgument for saying that the appropriations power is
a basis for doing things, under either separation of powers
or the Fourteenth Amendment, that you could not otherwise
do under the Constitution.

So I don’t think that solves the problem any more than
the “necessay and proper” clause. In fact, Iregardtbose
two powers as sort of the classic myth systems in talking
about the separation of powers, and where the line should
be drawn, interms of bootstrap arguments for Congress.

MR. RAVEN-HANSEN: Itseems to me that was the
ultimate check that the founders saw on the President’s
power tocommit tohostilities on his own. Hamilton said,
you know, schemes to support the Constitution take time to
execute. Well, if the reality today is that schemes don ‘t take
time to execute, you can do it in a matter of hours, doesn’t
that authorize and require the development of a new check
that will serve in place of tbe ultimate check?

You are saying that my extreme hypothetical is a checks
and balances question, and I agree with that wholeheartedly.
But I say that particular check is completely ineffective in
a nuclear war era because of the speed with wh]ch he can
destroy the w’orld here.

And so the issue is, “Is there constitutional authority, in
any of the branches, but particularly in Congress, to devise
a narrowly-framed alternative check to preserve the original
balance?

Appropriations Power Does Exist
MR. GLENNON: John’s theory on the power of the purse,
I think, is a radical one. It has no support in the constitutional
text, which expressly assigns to the Congress the power
over the purse. It provides that no appropriations may be
drawn from the Treasury except in consequence of law. It
has no support in the case law. The Supreme Court has
never ove~med any congressional funding limitation. It
has no support in the intentions of the Founding Fathers.

The letter from Jefferson to Madison in 1789, we have
already given one effectual check to the dog of war by
transfeming the power of letting him loose from the Exec-
utive to the Legislative body, from the body that spends,
from the body that pays, he went on to say in the letter.
Finally, the theory is in essence one that would rob the
spending power—rob the power over the purse of any sub-
stantive content.

John’s theory is that it has no meaning beyond the sub-
stantive limitations in the Constitution. The power over the
purse means nothing that the rest of the Constitution doesn’t
also mean. That’s ridiculous.

MR. RAVEN-HANSEN: You reminded me of urrother
section, of the two-yeur limit on appropriations for standing
urmies. It seems an odd Constitution that limits the supporter
of the army (Congress), and leaves the President, who nor-
mally has to have that congressional support, with no limit.

MR. TURNER: There’s no question that the President
can’t fight but with the army that Congress gives him. And
if Congress decides to give him no money, he has no zn’rny
and he can’t fight. But a different question is whether Con-
gress can, by putting conditions on appropriations bills,
seize control of the independent powers given to the Pres-
ident as commander-in-chief and so forth.

This issue came up in 1826. Daniel Webster made a
brilliant statement on the House floor when somebody tried
to limit the power of an executive delegation going to ne-
gotiations to discuss certain subjects, and Webster got up
and said, if this was our money we could put any condition
we wanted on it, but we are agents of the people just as the
President is an agent of the people. His powers come from
the Constitution and we cannot properly use our power of
the purse to control him.

Court Cases On Appropriations Power
Mike said there’s no court cases on this. There ae several
that are very appropriate. The commander-in-chief power,
and the pardon power, are found side-by-side in Article II,
Section 2 of the Constitution. when Congress tried to misuse
its power, a very clear power, to set the jurisdiction of
inferior courts to deny the President his pardon power in
United States v. Klein, the Court said you could completely
destroy the Court of Claims if you wanted, but you can’t
so define its jurisdiction as to deprive the President of his
pardon power.

In United States v. Lovette, when Congress claimed its
power of the purse was a plenary power and could not be
subject to review, the Supreme Court said you cannot put
restrictions on a funding bill that violate the Constitution,
in this case a bill of attainder.

Let me give you just one unalogy. What would happen
if Congress were to pass a funding bill for the Supreme
Court of the United States—cleady the Court can’t work
without money—saying n.o funds in this bill may be ex-
pended if and after such time as the Supreme Court holds
any of the following listed bills to be unconstitutional?

Now if the Congress, by its appropriations power, can
completely gut the President’s independent powers as com-
mander-in-chief, why can ‘t they do the same thing to the
other co-equal branch of the Supreme Court?
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MR. GLENNON. My one sentence answer is the Su-
preme Court’s statement in Mnrtin v. Hunter’s lessee—that
a power is subject to abuse is no argument against the ex-
istence of the. power.

MR. TURNER: But it is against the abuse of the power,
MR. CARTER: President Monroe decided it would be a

nice thing if we were to have Amelia Island. Amelia Island
had been owned by Spain previously and then taken over
by smugglers who were raiding shipping, but they were
raiding Spanish shipping. They were not attackhg American
shipping. And he said, nobody’s running it;let’s run it. And
he sent American troops in and they seized Amelia Island.

Now this was not a repulsion of a sudden attack. This is
not a repulsion, as far as I can tell, of any threat to the
United States, Now was be doing somethhg that was m-
constitutional? That’s my simple question.

MR. RAVEN-HANSEN: What difference does it make
for purposes of the present constitutionality? How many
other Amelia Island incidents have we had that have added
up to a practice?

MR. CARTER: The reason is that we have had well over
100 uses of troops by Presidents abroad that were not pur-
suant to congressional authorization and dld not involve
sudden attacks in wh~ch Congress has generally—

MR. RAVEN-HANSEN: I think that is a very difficult
argument to make. You would have to lay those out for me
and show me how they amount to a consistent practice, The
Supreme Court has again and again said that, in this touchy
area of congressional acquiescence in a presidential practice,
we have to see a consistent practice of which Congress is
awnre and to which it had an opportunity volunttily, and
ideally before the fact, perhaps after the fact, to acquiesce.

Where Is The Consistent Practice?
And if we take all those instances back to back you will
see an infinite variety. Somebody mentioned Gremrda—
argrrabl y an intervention to protect American lives. You
may not accept that, but that distinguishes it from Amelia
Island. And then there are hundreds of other instances which
are interventions to protect property, where there ae re-
sponses to threats, to wamhips.

I just don’t think they add up to consistent practice, al-
though I would be willing to explore them one by one. In
order for that sequence of practices to amount to constitrr-
tional authority for presidential initiatives, they have to be
sufficiently, similur, and be made sufficient y known to an
informed Congress so that you can say its acquiescence
amounts to anything.

MR. ARBESS (Lawyers Committee on Nrrclem Policy):
There seem to be now two theories about the relationship
of international law to domestic law. One followed Paul
Warnke’s question ‘‘If there were a treaty that prohibited
the first use of nuclear weapons, would tbe President be
bound by it?” Everybody assumed that the President would
be.

Now my own feeling is that the Nuremberg precedent
should not be discounted. It imposes a positive obligation
on individuals to conduct themselves in compliance with
international law, To what extent should Congress or the
President be considered to be currently constrained by ex-

FIRST USE CRIME
AGAINST HUMANITY?

Irr 1%1, the United Nations GeneraJ .bembly voted

by 55 to 20 with 26 abstentions thati
“The use of nuclear and thermo-nuclear weapons

is contrary to the spirit, letter and aims of the United

Nations, and, as such, a direct vioiatiorr of the Charter
of the United Nations . . .”

and that:
“Any State using nuclear and tlrermo-nuclear

weapons is to be considered as violating the Charter
of the United Nations, as acting contrary to the laws

of humanity and as committing a crime against man-
kind and civilization.”

isting international law as found in the U, S. military man-
uals, as well as in The Hague and Geneva Conventions.
That is a question I would like to throw out,

It seems to me there is a certain unreality in considering
these legal questions that we are considering here today in
the absence of some thought on the strategic and doctrinal
realities. If anyone read Dan Charles’ paper, the conchrsions
in it are fairly clear. NATO’s current military plans are
more or less inconsistent with the political consultation
mechanisms of NATO—for example, the forward-basing
of nuclea weapons may create targets that may cause
preemption.

And, if we are considering escalating to the use of nuclear
weapons, then we must also be considering, at the same
time, not only using nuckm weapons to prevail in the theater
but limiting the Soviet Union’s ability to retaliate against
the United States, which means the U.S. must strike military
targets in the Soviet Union,

Well, if that’s what we’re considering, it seems to me
Moscow’s objective is going to be to preempt our ability to
do so, in which case the whole situation is blown right open
from the beginning. The question is, do all of these pofitical
consultation questions— whether they are by NATO stan-
dards or by our own constitutional standurds-make any
difference if we are not going to start discussing how we
have to reorient our strategies, doctrines aud capabilities.

Crossing the Nuclear Threshold
MR. MOORE: On the matter of the broader strategic con-
text, I quite agree with you.

On the one hnnd, you can’t sit here in the United States
and permit, in a real extremis setting, the total loss of Europe
with conventional superiorityy ovemmning you. On the other
hand, it is a perfectly horrid, and horrendous option, to use
mrclenr weapons, and to cross a threshold that I regard as
enormously important.

I think that the central issue here really ought to be the
effect on deterrence, and considerations of detemence, and
looking at other options as to how we get out of that dilemma
rather than stay in it with what I regard as sort of a cosmetic
fix that docsn’t get out of it, So I totally agree with YOUon
the importance of that point.

But in the settings we are talking about, I do not believe
there is an international law constraint on a variety of re-
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sponses, provided they are necessary and proportional to DR. STONE: That was very much my original thinking.
effective defense. When Secretary McNamara set up the Nuclear Planning

MR. RAVEN-HANSEN: Why spend time on a cosmetic Group in NATO, the NATO Allies began to understand the
fix when the broader strategic issues may be the way the fix they were in. And to think that they would understand
weapons ~e now deployed in Europe? very well things that our Congress didn’t understand—and

One answer is that the device that Jeremy has suggested that 15 chancelleries would be debating this first use de-
brings Congress into the middle of strategic planning de- cision in a way that nobody in our Congress would be
cisions in a way that is absolutely unavoidable. And without debating it—seemed unspeakable.
such devices, there is evidence that Congress will continue If we were going to wait around for 15 nations to debate
institutionally to stay uninvolved in resolving these broader on the first use decision, could not Congress also reflect on
strategic issues, which will be resolved instead by members this, in p~allel—without any upsetting of deterrence that
of the executive branch—and some not even by the Presi- wasn’t aheady upset, by this existing massive, and un-
dent, but arguably, by technocrats down the line. wieldy, consultative prncess in EUIOp?

CAN A COMMITTEE RESCIND A BAN ON FIRST USE?

MR. RAVEN-HANSEN: Our three speakers are going to
address whether or not the FAS committee proposal runs
afoul of Chadha. But 1 don’t mean to limit them to that,
because I think some would take the position that, even if
Chadha hadn’t been decided, there is a serious problem with
the committee proposal.

Bill Banks will start by arguing that the actions of the
committee in approving or disapproving first use do not
constitute a legislative veto.

And Steve Carter, as I understand it, will argue that the
President has presumptively been authorized to use armed
force throughout the world by a sequence of practices since
1789, and that now, to prevent such use, it is incumbent
on the Congress to signal its dk,approv al.

Charles Tlefer is going to urgue that Chadha is inappl-
icable in the foreign affairs and wur powers area, or at least
less applicable.

Bill Banks is Professor of Law at Syracuse University
Law School. He is the Director of the Center for Interdis-
ciplinary Studies there, He teaches a variety of public law
courses, has written about the legislative veto before, and
about other constitutional law issues.

MR. BANKS: I think this afternoon’s question is really
the easy question. I come to the conclusion that, without
the power to delegate the approval decision to a Congres-
sional committee, the Congress may not be able to exercise
its power to participate in the first use decision at all.

Now I also think that, at bottom, this really represents a
policy question,and probably would not present a justifiable
controversy.

Four Points in Favor of Stone Proposal
The points that I’d like to make in support of my position
are four. One, that the committee mechanism is a permis-
sible exercise of the Article I powers of the Congress; two,
that the committee mechanism is not a legislative veto, as
that’s been classically defined; three, that whether or not
it’s a legislative veto the committee mechanism does not
violate the form requirements of Article I presentment and
bicameralism; and, finally, that the proposal, and the com-
mittee mechanism portion of it, may enhance the separation
of powers, and the system of checks and balances, that are
embedded in the separation of powers.

The committee mechanism is not a legislative veto as it
has been defined. A legislative veto has been defined by
Judge Breyer in an article in the Georgetown Law Review
as involving three essential elements—one, a statutory del-
egation of power to the Executive; two, an exercise of that
power by the Executive; and, three, a power reserved by
the Congress to nullify that exercise of authority.

Well, first, the committee mechanism does not involve
any initial statutory delegation to the Executive. Instead,
the proposal-and I’ll quote from it here—contains an in-
itial prohibition: “so long as no nuclear weapons have been
used by others, the President shall not use nuclear weap-
ens, ”

Second, tie committee mechanism involves a subsequent
resolution of approval which would be initiated by the Pres-
ident—not a resolution of disapproval; therefore, it seems
that the mechanism actually empowers the President by lift-
ing a Congressionally -impnsed restriction.

My third point is that, sensitive to the insightful comments
offered this morning by Mr. Fkher, whether or not you
chmacterize the mechanism as a legislative veto I believe
the “veto” does not violate the formal requirements of
Article 1. The presentment prnhlem that the Chadha case
discusses is an easy one here. Nothhg could happen under
the committee mechanism without not only the President’s
approval, but indeed the President’s initiative,

After having initiated the committee action which would
release the Congressionally-imposed restriction, the Presi-
dent has the further opportunity to “veto” the release of
that restriction by simply declining to exercise the power
conferred by the committee.

Issue of Bicameralism is DMcult
The bicameralism issue is, I thhk, a tougher one, a much
more difficult one. It’s the real problem here. There are
some reasons, however, for supporting the FAS proposal
notwithstanding the bicameralism problem as they are iden-
tified in the Chadha opinion. I have three quick points to
make in that regmd.

The first is that the Court’s record in the separation of
powers area would endorse a dfferent readhg than the Chadba
reading of the separation requirements. I don’t believe that
the Chadha opinion is the bellwether of the Court’s sepa-
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William Banks (lefr), Stephen Carter (right)

ration jurisprudence. 1 believe it’s an exceptional case. It
does sweep broadly, but I believe that the Youngstown
opinion and the Jackson approach, which have dominated
separation jurisprudence since that time, would be likely to
control in this nrea.

Second, consider the purposes of bicameralism as they
were identified hy the framers. One was the avoidance of
legislative tyranny, the avoidance of too much power con.
centrated in the legislative branch, That might fit very well
in the Chadha case, but I don’t believe that it fits well in
the war powers, or in the first use, context.

In the war powers context, in the Constitutional Conven-
tion, it was the fear of executive power that animated dk-
cussion. It may therefore serve bicameralism to check the
President in this particular context.

No Infringement of Separation of Powers
I don’t believe there is a separation of powers infringement
in the proposal. There is no Article 11 intrnsion in this case
because the committee mechanism itself—if the initial har
on presidential first use is constitutional-the committee
mechanism actually empowers the President, does not in-
terfere with presidential power.

The discretion that’s being exercised by the committee—
which some have characterized as executive discretion—is
more properly viewed as legislative branch discretion, the
klndof dkcretion that the Congress would exercise intbe
full bicameral forum

MADISON & JEFFERSON
ON THE EXECUTIVE AND WAR

The Constitution supposes what the History of aIl
Governments demonstrates, that the Executive is the
brancb of power most interested in war, and most
prone to it. It bas accordingly with studied care vested
the question of war in the Legislative . . .

—James Madison to Thomas Jefferson,
April 2, 1798

“We have already given in example one effectual
check to the dog of war by transferring the power of
letting .bim loose from the Executive to the legislative
body, from those who are to spend to those who are
to pay. “

—Thomas Jefferson to James Madison in 1789

I believe that the President is empowered by the com-
mittee mechanism in that the mechanism, in tandem with
the underlying ban or bnr, actnally provides more value for
the system of checks and balances than the present Congres-
sional silence.

MR. RAVEN-HANSEN: Steve Carter is a professor at
Yale University Law School and teaches constitutional law,
and a course entitled ‘‘Legal Control of Science and Tech-
nology” which might be a subtitle for our tulk today.

He has written on the Wnr Powers Resolution, on the
Presidential immunity case, on constitutional interpretation,
and as I mentioned earlier this morning, he clerked for the
Supreme Court.

MR. CARTER: Congress has acted in an irresponsible
manner by being as uninvolved as it is in decisions about
strategic balance, and decisions about deployment of nuclear
weapons, and in decisions about how the use of nuclear
weapons should be structured.

It is remarkable, and sad, that the Congress has allocated
enormous sums of money to pay for these weapons and has
virtually abdicated any role in determining how these weap-
ons are going to be used. Because of this, there is an im-
mediate attraction to this proposal, because it seems to be
one way for Congress to try to regain its role,

But although tbe proposal has a certain attraction, a cer-
tain appeal, I do think that it has constitutional difficulties
that are probably in the end insurmountable. I should add
that that does not mean that there is nothing that Congress
can do to control the Presidential use of nuclear weapons.

Proposal Has Constitutional Problems
In saying that this proposal has constitutional problems, I
don’t think one of those problems is that it intrudes too far
on the President’s inherent authority. As those of you who
have read my work on the Wsr Powers Resolution nre awwe,
I do believe the President possesses a substantial inherent
authority to use forces, but I don ‘t think inherent authority
is an inalienable authority,

I don’t think the fact that the President possesses power
means that the Congress can’t restrict it as it restricts the
other powers of the federal government. So I think that is
sott of a red herring. I do think that the Chadha problems,
and the delegation problems, involved are quite substantial.

I happen to think the provisions of the Wnr Powers Res-
olution for legislative veto has survived Chadha, and I think
they have survived because the Congress of the United States
as a whole ought to have the oppor-hmity, under the Con-
stitution, to manifest its consent, or refusal to consent, bt-
fore the United States gets involved in what it considers
war, or ought to have the opportunity to stop that war once
it has begun.

But to say that it ought to have that authority, and to say
that I read the Constitution that way, doesn’t mean that the
Congress can do anything it pleases as long as it claims that
it is exercising that authority. The point about the War
Powers Resolution is that, if Congress adopts a concument
resolution saying the President must remove troops that he
has committed somewhere in the world, then what the Con-
gress is in effect saying is, “We believe a war is going on,
and if the President came to us arrd asked us for a declaration
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of war, we would say no, and you can tell we would say
no, because we have just voted that way. ” But this proposal,
on the other hand, does not provide for the Congress as a
whole to manifest its lack of consent.

It rather provides that 14 members of Congress will an-
nounce in effect whether the Congress consents or not. I
understand the arguments that the exigencies of time are
such that there may be nothing else that a Congress can do.
But if the exigencies of time are so great that it is not feasible
for the Congress to meet, I think there is a substantial ques-
tion whether it would be feasible for the committee to meet.

In any case, if it is really true that there would be no time
for Congress to do this, then maybe Congress ought to be
exploring other ways to get involved in the fkst use decision,
Now, I believe that there would be no constitutional diffi-
culty at all if the Congress simply enacted legislation that
said the President of the United States cannot make a first
use of nuclear weapons,

Area Restrictiosrs Are Acceptable
I also believe, in spite of some remarks that were made this
morning, that there is no problem with area restrictions, and
other similar restrictions, the Congress might place on the
use of that force that the Congress has created. Because
although the President is commander-in-chief,, and may have
some inherent authority as commander-in-chief, at bottom
he is only the commander-in-chief of the forces created by
the Congress. So if the Congress wants to define the force
it creates, as forces that are not permitted to do certain
things, then it seems to me the President cannot do some-
thing that is inconsistent with the charter granted to the
forces that the President wants to use.

How would this work in a no-first-use situation? In keep-
ing with what I said earlier, the Congress ought to be in-
volved in a major way with the assessment of strategic
doctrine. The Congress could, it seems to me, undertake an
investigation to determine for itself what ae the circum-
stances, broadly stated, in which first use is appropriate.
Congress could perfectly legitimately enact legislation say-
ing the President cannot make a first use of nuclear weapons
unless certain conditions are met, and here are the conditions
that we as a Congress believe ought to be met,

Charles Tiefer

That is an example of one kind of statute. Another kind
of statute, the Congress could say because we currently
deploy tactical nuclear weapons so close to the border be-
tween NATO and Warsaw Pact forces, we realize that it is
impossible to expect the President to consult with anyone
else before deciding whether to use them.

Therefore, we, as the Congress, are ordering that those
weapons be pulled back. Our legislation is that those weap-
ons cannot be based where they me being based by tbe
President. I do think that Congress has the capability and
the responsibility to get involved in long-range planning for
the use of the forces that it continues to fund and permit
the United States to base all over the world.

That is tbe kind of thing that I would hope the Congress
would get involved in, Those are the sorts of things that
would not share what 1 consider the cmcial constitutional
difficulty of this otherwise very appealing proposal, namely
the delegation of this authority to a group of 14 individuals
who—whatever else may be said about them, whatever their
standing in Congress, whatever their intellectual and moral
capacities—simpl y are not the Congress of the United States,
and therefore not capable of saying we as a Congress decline
to fight a war.

MR. RAVEN-HANSEN: Charles Tiefer has already
worked both sides of the street. He was formerly the assistant
legal counsel to the Senate, and is now deputy general coun-
sel to the Clerk of the House. He teaches as an adjunct at
Georgetown Law School and teaches Congressional law and
procedure. He has written on Presidential power, and he
was on the brief for the Senate in the Chadha case. Charles.

MR. TIEFER I am going to address the two reasons why
I think that Chadha dqes not make this proposal invalid: the
narrowness in the relevant aspect of the Chadha decision,
and the fundamental difference in the relevant aspect be-
tween the domestic sphere and the sphere of foreign affairs
and war powers. Let me start with why the Chadha case
matters.

The Chadha Case
The best model we have for this proposed provision is the
War Powers Resolution section that says that, by a two
House resolution, that Congress can require the President
to withdraw troops that are engaged in hostilities.

This proposal shares the really basic premise of the Wac
Powers Resolution, that the best check there is on the Ex-
ecutive branch, and what it decides, is the one the framers
set up, Congress, and that if one cannot codify in advance
the circumstances under which the Executive branch can
act—if one can’t make a list and say do it in this situation
and don’t do it irr that situation—then you have to set up a
mechanism by which the Congress can be involved.

Now, since Chadha, there has been an extremely strong
argument, that the Executive branch has stressed, that that
provision of the WaI Powers Resolution is unconstitutional.
They made it before Chadha. It was in President Nixon’s
veto message on the War Powers Resolution. But now they
ue unquestionably in a stronger position to make it, and I
can emphasize that no more strongly than by quoting from
the opinion.
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Justice White begins his dissent by saying, “Today the
Court not only invalidates Section 244(c)(2) of the Immi-
gration and Nationality Act, but also sounds the death knell
for nearly 200 other statutory provisions in which Congress
has reserved a legislative veto. ” For this reason the Court’s
decision is of surpassing importance. And it is for this reason
that the Court would have been well advised to decide the
cases, if possible, on the narrow grounds of separation of
powers

This is a war powers statute. What that means is that if
one presents this proposal in a heuring before a Confessional
committee, those who would critically question the proposal
will certainly bring up the points about the cotnmander-in-
cbief that we heard about this morning. But, because they
do not exist, we certainly did not hesr this morning about
a recent Supreme Court decision directly on point conccm-
ing a commander-in-chief clause, and we have not heard a
recent Supreme Court decision directly on point concerning
a mechanism for Congressional involvement.

Thk Proposal Is Constitutional
Now, while I say there is a strong question that has been
raised under Chadha, I don’t think that the provision of the
Wa Powers Resolution for concurrent resolution disap.
proval is going to go away. I believe it is constitutional,
and I believe this proposal, if Congress wishes to enact it,
is also constitutional for the two reasons I mentioned: the
narrowness of the Chadha opinion, and the fundamental
difference between foreign affairs and war powers.

First, the narrowness of the opinion. What I quoted just
before—strong language though it was— was in Justice
white’s dissent. There is similar language in the concurring
opinion of Justice Powell, but there is no similar language
in the majority opinion, in the opinion for the Court, which
is where we look for what law was established.

The Supreme Court did not list, itself, the statutes it was
invalidating or say anything specifically about other statutes.
There is a list of statutes that are legislative vetnes that is
attached to Justice White’s dissent—the statutes that he is
talking about. It is not attached to the majority opinion. The
more important point is to look at what the decision was
based on.

I am not saying that the only provision it indicated was
unconstitutional was the particulm provision in the opinion.
Clearly, there was some broad language in the Chadha opin-
ion. But what the opinion is based on, in its key part, is
the model of strict delegated powers which we find in the
domestic sphere. The precedents in the language, and the
reasoning of the Chadha opinion in the critical part of the
opinion which is Part 4, is thoroughly strict delegatiomd
language, Let me read some of the relevant points.

“Congress made a deliberate choice to delegate to the
Executive branch the authority to allow reportable aliens to
remain in this country. ”

“This choice to delegate authority is precisely the kind
of decision that can be implemented only in accordance with
the procedures set out in Article I.”

“Congress must abide by its delegation of authority until
that delegation is legislatively altered or revoked. ”

JEFFERSON ON “FIRST USE”?
“One cannot help but believe, however, that the

Founding Fathers would look down with favor on
some return to constitutional practice in, at least, tfris
ultimate case of when and how America is taken into
the ultimate war. During Jefferson’s presidency, in
the midst of a dispute with Spain about the Florida
border, he advised Congress, “Considering that Con-
gress alone is constitutionally invested with the power
of changing our condition from peace to war, 1 have
though it my duty to await their authority for using
force in any degree which could be avoided. ” Nuclear
force in a conventional war abroad would seem to be
precisely force in a degree that “could be avoided”
while congressional authority was awaited. ”

From <‘Presidential First Use is Urdawfrd”,
Foreign Policy, September 1984,

—Jeremy J. Stone.

“Disagreement with the attoruey general’s decision no
less than Congress’ original choice to delegate to the attor-
ney general the authority to make that decision involves
determinations of policy that Congress can implement in
only one way. ”

And Chief Justice Burger is quite specific on what he
means by the delegation model when he talks about the kind
of executive action that he means that was involved in that
case, and that he means to cover, he says, “That Kind of
executive action is always subject to check by the terms of
the legislation that authorized it, and if that authority is
exceeded it is open to judicial review as well as the power
of Congress to modify or revoke the authority entirely. ”

Delegation Requires Standards
That is the essence of the nondelegation doctrine-that stat-
utes have to have standards in them to check the use of the
power, and to ensure that the activity under the statute by
the executive is subject to judicial review. That is classic
nondelegation,

Now, we heard this morning from Lou Fisher, and I can’t
disagree with it, that the nondelegation doctrine hasn’t been
used to strike down a statute in 50 years. There are some
who think that what is said in Chadha presages a tightening
up of the standnrds. There are others who think that this is
another empty roar for the Supreme Court, as a couple of
years ago, in that they are not going to do it.

I don’t really worry which way it is going to go for
purposes of this argument. The point is that when the Su-
preme Court is analyzing the question of whether this leg-
islative veto was unconstitutional, it had the nondelegation
doctrine and the delegation model in its mind. That is the
way it was reasoning through the problem. And that is how
it sees the problem.

So, when I say that the opinion is narrow in the relevant
point, the relevant point is that it is restricted in its logic
and reasoning to the strict delegation model. Now, that is
not a nsrmw opinion. Just about most things, if not every-
thing domestically, falls under the delegation.



.

January-February 1986 Page 27

Lori Damrosch (Columbia) and R. Gordon Hoxie (President, Center
for the Srudy of the Presidency)

But now I will move to my second point, and my second
point is simply this: The conduct of foreign affairs and war
powers doesn’t fall under the strict delegation model.

I will turn to the case law in a second, but first I will
point to the factors that make thk obvious. One is the ab-
sence of judicial review. We had heard some snippets in
this morning’s discussion. We heard some snippets taken
from some cases that were decided during the Vietnam war
era, and some snippets that were taken from some recent
war cases.

Those d~cta from cases that were reversed on appeal are
of great interest. We peck at what comes from the judicial
table that they provide to us. But judicial review is when
the coufls are there to protect you. And in foreign affairs
cases we went through the entire Vietnam war era witbout
a decision of the Supreme Court. They sat the war out.

Courts Duck Pofitical Questions
In the recent cases concerning El Salvador, Grenada, Nic-
magua—and there have been cases on each of these, Sarr-
chez, Espinoza, Crockett, Conyers—the courts have on
political questions grounds ducked every one of them with
some interesting language saying, “Well, we might do this
and we might do that if Congress did this and Congress did
that, ” but it didn’t take the case. We simply don’t have a
parallel situation in foreign affairs and war powers to what
we have domestically. Sometimes it gets judicial review,
sometimes not, but it is a wholly different situation.

More important, there is reason, apart from the political
question doctrine, why we don’t see such judicial review.
And that is the lack of standards in legislation, the other
half of the nqndelegation doctrine, and perhaps the more
cnrcial half.

Now, that isn’t to say that there are never statutes in
foreign affairs or never statutes concerning war powers that
have limitations in them. We head a couple this morning.
One that was alluded to was the Cooper-Church amendment
that said that President Nixon could no longer use ground
troops in Cnmbodia.

I would add the Clark amendment that said we would not
involve ourselves in Angola, and the Boland amendment,
which said that we were not going to support overthrow of
the government of Nicaragua. There certainly are some lim-
its that are placed, but again, that is not the model for foreign
affairs and war powers. That is the exception rather than
the rule.

For the reasons that the courts recognized and discussed,
the War Powers Resolution is an example of this. The Con-
gress discussed, particularly the Senate side coming up with
the real codification, a real set of standards for when the
President could commit troops,

Well, yes, he could commit them to protect American
lives, soldiers overseas, and certain kinds of interests, and
we debate whether he could do h this time or that time. But
while the Senate came up with that proposal, the House
would not look at such a list, considering it unworkable,
and in conference the Senate’s list was reduced to a state-
ment of policy purposes and real war powers checks were
quite different. The reasons that the conference came to this
conclusion, and Congress accepted it, are quite clear from
the legislative history, and could be reasoned through even
if we had a blank histo~.

This is not an area where you can codify in advance that
which shall be done, What occurs is too contextual, and
there are additional factors, such as the fact that in contrast
to insisting that one give notice to domestic citizens as to
what is going to transpire under the law, there is a certain
limit in foreign affairs and war powers about how much you
can signal to those who we going to be, shall we say, on
the other side.

Court Recognizes .4 Different Model Here
The Supreme Court recognizes that there is a fundamentally
different model at work in the foreign affairs, and war pow-
ers sphere, as opposed to the domestic sphere. The Curtis
Wright case, which was mentioned this morning, is where
the Supreme Court gave this recognition.

The Supreme Court in that case assumed “that the chal-
lenged delegation, if it were confined to internal affairs,
would be invalid” because of the lack of standards being
complained about by the persons who were being pursued
under the law, being challenged in that case. It assumed
that, under the delegation model that applies in domestic
affairs, that statute would have been unconstitutional, just
like a committee provision of the kind proposed here in
purely domestic affairs would be unconstitutional.

Nevmtheless, in that case the Court upheld the statute in
foreign affairs, saying, we first considered the differences
between the powers in the federal government in respect of
foreign or extemnl affairs and those in respect of domestic
or internal affairs, that there are differences between them,
and that these differences are fundamental, may not be
doubted.

Now, a fmther question is presented. Assume that we are
in the political sphere and in the foreign affairs sphere and
that, accordingly, the War Powers Resolution is constitu-
tional. But that involves two houses passing a concurrent
resolution of disapproval. This is not a two house disap-
proval provision, and Professor Carter has stated only too
eloquently the khd of critique that can be made—a critique
that says we should have two houses in there, the way the
framers had in mind,

I would simply make two points. There are general rea-
sons for considerable suspicion about provisions that give
power to a committee of Congress, but they don’t apply
with the same force to a group of the leadership of Congress
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working with the President on the matter of fundament~l
importance.

The leadership of Congress is elected by all the people
of the United States. It is elected indirectly. The people
choose their representatives. The representatives of each
party choose the leader of that party in the House or the
Senate, as the case may be.

I could give quotes from scholars going back at least a
century that, in a sense, the Speaker of the United States is
elected indirectly by all the people. All the representatives
spend a great deal of thought choosing who it is who is
going to represent them in the crunch. The leadership of
Congress is the group that, if you can’t get the whole Con-
gress into a meeting room, you get the Ieadersbip there.

And so we come to the fundamental question. Is it prac-
tical to have all 535 members make the decision? If the
Congress chooses to enact a provision that says: “Before
the first use of nuclear weapons there has to be action by
both Houses”, that in my belief would be, a fortiori, con-
stitutional as opposed to this one. But if the judgment of
Congress is that this isn’t workable—both because of the
number of people involved, and the time, and a further
argument of secrec y—that is a judgment for the Congress.
We are in the sphere not of the strict delegation model, but
of the models of shured inherent powers and of delegation
that are not strict delegations, and in that sphere a judgment
can be made by the Congress.

Interrogators Introduced
MR. RAVEN-HANSEN: Thank you very much. Let me
introduce the two interrogators for this afternoon.

On my right is Stanley Brand, formerly General Counsel
to the Clerk of the House. He began as an aide to TIP
O’Neill, went to law school at the same time, and went
from there to the SEC. And he then graduated to the General
Counsel position in which he argued several of the legis-
lative veto cases, notably in consumer energy, which many
scholm think had a much more sophisticated treatment of
the issue than the Supreme Court eventually gave it in Chadha
and Atkins. You argued that as well? And the used ca case.

And on my left, you have already met, most of you, Bob
Turner, wbo is now senior fellow with the Center for Law
and National Security. He had numerous positions in the
government, most recently principal Deputy Assistant Sec-
retary of State for Legislative and Intergovernmental Af-
fairs. He i<maybe one of the few interrogators or panelists
who have had combat experience in Vietnam.

He is author of a book on the War Powers Resolution,
and a forthcoming book caIled ‘‘Congress, the Constitution
and Foreign Affairs, ”

MR. TURNER: I think that the Stone proposal, as well
motivated as it is, is both bad policy and bad law. I think
it would increase the likelihood of war, and I think it is
flagrantly unconstitutionnf. But that is not my purpose here
today, and for anybody interested in my views on that, there
is a speech I gave at Brookings earlier this week available
over there in copies. Let me instead talk a little bit about
the way I view the distribution of powers under the Con-
stitution.

Lefr to righr: Louise Ho.rie, Stanley Brand, Perer RaveII.Hamea

Most of the papers on this panel refer to the war power
as being a shnred power, and I think a better view is, there
is not a war power. There are several powers given to dif-
ferent branches connected with the wm making or the w=
process. It seems to me that the Founding Fathers very
clearly wanted to ensure that a majority of both Houses of
Congress acted formally and affirmatively before the United
States could initiate a war’ against any other state.

I find nothing in the historical record to suggest that the
Founding Fathers wanted to put up impediments in front of
the commander-in-chief in resisting a war thrust upon the
United States by another state.

Now, Professor Banks says that although the Founding
Fathers were very concerned about legislative aggrandize-
ment, that was not the case in the war powers area. 1 would
argue to the contrary that they were very upset about the
failure of the Articles of Confederation, and the Continental
Congress, in trying to micromanage wa in the absence of
secrecy and dispatch and so forth, and indeed, John Jay in
Paper 64 clearly spells that out.

Only Congress Can Authorize Offensive War
But basically they would have made a tremendous mistake
had they not tried to correct that problem, so I would argue
there are two different situations. The United States can be
put in war by the action of the United States Congress, and
without that, the President can’ t go out and start a war
although he can use force shofi of war.

And secondly the United States can be put into war by
the action of a foreign state which, as much as the Founding
Fathers would like to have controlled that, they could not.
Indeed George Washington once suggested, as you may
know, when somebody proposed that the Constitution put
in a restriction that the standing army could never exceed
more than 3,000 men, Washington, who was in the chair,
said, can we also add a provision to the Constitution that
no foreign state could ever invade the United States with
more than the same number of men.

And of course the fact is the Constitution cunnot control
the action of foreign states. A big debate on this issue came
up in 1801 during the Barbary Pirates War, when Alexander
Hamilton wrote, “It is the peculiar and exclusive province
of Congress when the nation is at peace to change that state
into a state of wnr, whether from calculations of policy or
from provocations or injuries received. ”
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In other words, it belongs to Congress only to go to wm,
but when a foreign nation declares, or openly and avowedly
makes, war upon the United States, they are then by the
very fact already at war and any declaration on the part of
Congress is nugatory. It is at least unnecessary.

In discussing this whole period, the Library of Congress,
in a very thick analysis of the Constitution, concluded that
Congress app~ently accepted Hamilton’s view in the de.
bates. We have Madison’s notes that tell us that the language
was changed from giving Congress the power to make war,
to giving them the power to declare war, and this was,
among other things, to leave the President free to respond
to sudden attacks or, as Mr. Sherman said, “The executive
should be able to repel and not to commence war. ”

Now, the reason this is important is that under the United
Nations charter vimmlly all of the uses of force that would
have required a declaration of war prior to the UN charter
are now unlawful.

When the Constitution was written, the United States
could declare war against any sovereign state for vimmlly
any purpose, and the Founding Fathers wanted to tie the
President’s hands so he couldn’t do that. But, the only type
of force that is legal is defensive force, and a declacrtion
of war has never throughout history been considered nec-
essary for offensive hostilities.

FAS Statute Not A Veto
I have a question for Professor Banks. In your paper you
argued that “The committee veto proposed by FAS, the
Federation of American Scientists, is not a legislative veto,
and it is thus not a fortiori unconstitutional after Chadha. ”

The point was made this morning also. It seems to me
that this totally misses the point of Chadha. At issue is not
the fact that this particular process involved a veto. It was
the fact that it involved, as the Cotnt said, legislative action.
The decision centered on the fact that the statutory provision
in question, and I quote from the Court, “was essentially
legislative in purpose and effect. ” The House had taken
“action that had the purpose and effect of altering the legal
rights, duties, and relations of persons outside the legislative
branch. ”

Indeed, making the point that it doesn’t matter whether
it adds to or detracts from the President’s power, the Court
expressly noted that “amendment and repeal of statutes no
less than enactment must conform with Ardcle I.” That is
to say, it musj confofm with the presentment clause, among
other things.

By your reasoning, since this is not a veto per se—and
I would agree technically it is not a veto—Congress could
pass a law that said the Commander and the National Com-
mander of the Veterans of Foreign Wam shafl have the power
to overrule the President’s exercise of his commander-in-
chief powers, whatever that is.

Now, that is not a legislative veto. But clearly the prin-
ciples enunciated in Chadha that the only way Congress can
act to influence rights and powers outside of Congress, other
tlran in a few expressed areas like Constitutional amend-
ment, that are set forth sepaately, is by following what the
Court called the single finafly wrought and exhaustively
considered procedure.

Page 29

PAST CONGRESSIONAL STIRRINGS;
A WAR POWERS COMMITTEE

The notion of a Joint Committee that would deal
with war powers issues in genera~ has been advanced
before. In 1971, Congressman Frank Horton (D-NY)
proposed adding to a Senate version of tbe War Pow-
ers Act the creation of a Joint Committee on National
Security.

His Committee was composed of 24 members, with
a core composition similar to that advocated in this
crewsletter. The President would have been required
by his legislation to convene the Committee within 24
hours of any relevant hostilities and to report to it.
It was to become “the officially designated body of
the Congress to be consulted by the President and his
national security and military advisers, and to receive
and transmit information to other committees of the
Corrgress concerning actions taken and reports re-
ceived . . .”

This bill specified, among other things, an expe-
dited procedure in which the sponsorship of one-third
of the membership of either House for a bill to ter-
miraate military activity could have brougbt that hill
to the floor of that House within 24 hours and set up
a second vote, witK1n a second 24 hours, in tbe other
House of Congress.

So, my question is, do you really consider that the pro-
cedure set forth in Dr. Stone’s proposal would not involve
legislative action?

MR. BANKS: No. At least I think that while an argument
could be made, I don’t think that it need be made, and I
might we wasting my time to make it. I think that you can
concede that quote from Chadha is good constitutional law,
and still not have the problem you describe with Dr. Stone’s
proposal. I identified the principal reasons that one can live
with that definition of legislation and dktinguish the com-
mittee mechanism in this proposal. The presentment prob-
lem really does not exist because the President initiates the
release of the Congressionally imposed restriction. But the
bicameralism problem, while it is red—in that there is not
literally bicameral action here—is certainly subject to an
exception in this case.

I am referring first to the purposes of bicameralism that
identified legislative tyranny, and the fact that, in the foreign

affairs context, which of course was not the Chadha context,
the Court has not construed legislation, or the definition of
legislation, in the same way,

MR. RAVEN-HANSEN: Charles.

Charfha Opinion Specific In Context
MR. TIEFER I will be quite brief, There is one sentence
in the Chrrdha opinion w’hlch you quoted half from which
states in full length that “in purporting to exercise power
to find in Article 1, Section 8, Clause 4, to establish a
uniform rule of naturalization, the House took action that
had the purpose and effect of altering legal rights, duties,
relations and persons, including the Attorney General, Ex-
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ecutive branch officials, and Chadha, all outside the Leg-
islative branch. ”

The whole sentence quite clearly refers to the specific
statute in that case and the specific power in that case.

MR. TURNER. Which was under discussion. They don’t
qualify and say this would not apply in other Ar’dcle I,
Section 8 cases, does it?

MR. TIEFER: What they then do after that sentence is
go on through the rest of Page 952, 953, 954, and 955
discussing things concerning the delegation model. I have
to understand that one sentence not to be the whole opinion,
but to be a lead into the full reasoning, and I would welcome
a response.

MR. TURNER: In the Stone proposal as I read it, you
are exactly right. It is not a delegation. But the difference
is, in the Chadha case, you have got an Article I, Section
8 exclusive grant of this power to Congress. Congress is
giving the President authority to make rules in this area
under certain constraints while reserving a veto. In the Stone
propsd, there is no delegation because the President’s power
as commander-in-chief comes directly from the American
people through the Constitution. Instead, Congress is saying
we have the right to take away the President’s power given
by the Constitution, and allow to exercise it a committee of
Congressional leaders which we might pretend to be elected
by the American people.

They are really elected from those people who survive
the longest, and are from the safest districts, and have less
competition. But the point is, they are not delegating be-
cause they don’t have rhe commander-in-chief power to
delegate. So instead they are giving a veto over a power the
President already has been exclusively given by the Con-
stitution. I think that is the real distinction.

MR. RAVEN-HANSEN: Of course, that collapses our
questions, That is not a Chadha question. You me simply
rearguing the one this morning; that is a fair argument but
it is not a Chadha argument.

FAS Statute Not One Of Strict Delegation
MR. TIEFER: Mr. Turner, we are making a little progress,
because you agreed that there was a fundamental difference
between the statute involving Chadha urrd the statute here.
You agreed that was a strict delegation statute.

But this is not a strict delegation statute. The point at
which YOUdisagree with the people on the panel this morning
is wbeth<r you are in the area of shined powers or not. You
believe it is a solely Presidential power because he is com-
mander-in-chief. The people who are talking thk morning
took the opposing view—that because tfre Congress has the
power to declare war, and the Congress provides the troops,
then we are tulking about a shined power.

Now, you would have to admit, after what we head this
morning, that that is a debatable point as to whether the
Congress has a shure in that power or not.

MR. TURNER: Professor Carter, in your paper you say
a one house veto would be acceptable because both houses
must approve a declaration of war. I’m a little bit lost be-
cause, as I understood it,the power to control naturalization,
arrd the power to declare war, are both set forth in a long

list with the same introductory clause in Article I, Section
8. And I always thought that the power to control natrrral-
ization also required a vote of both houses of the Congress.

Why is it that there is something special about the power
to declure ww that’s different from the power over natu-
ralization?

MR. CARTER: Well, there may not be. In my longer
article on the Wm Powers Resolution I argue tbe case for
the specialness of the war power. I might add I think if thk
case is rejected it’s impossible to save the constitutionality
of the War Powers Resolution. The specialness of the war
power can be understd, in part, if you ask yourself whether
the President has or ought to have the authority to veto a
declaration of war.

In the past this bas never been an issue because altborrgh
Congress has sometimes tulked about declaring war when
the President doesn’t wurrt it done, especially in the eady
yeurs of the republic, this has never happened, and as a
result there has never been a question whether the President
would veto a declaration of wm.

If the power to declare wur is just another Article I,
Section 8 power like all the other powers contained therein,
then I suppose there is no question, but Cbadha applies with
full force. There is no specialness to it.My own view is
that it may be different and that the Supreme Court has
certainly acted in the past as though there were some
Congressional powers that are different,

War Power A Special Issue
And the only thing I will say about the speciahress is that
I think that’s something like 40 percent of the Federalist
Papers—I think I am correct in that number—are devoted
in one way or another to the wur power or national security.
Thi-ty-five tm 40 percent of them are devoted to it or dis-
cussed at length in the course of discussing other things.

All that suggests, at least in the view of the framers, that
this was a power that merited lengthier consideration than
other powers that were also contained in Article 1, Section
8 or elsewhere in the Constitution.

DR. STONE If the statute were passed, would it in fact
be reviewed by the Supreme Court? And what would they
decide from an operational point of view? How likely is it
that the courts would duck throwing out an accommodation
on this issue between two branches?

MR. BRAND: The courts sat out cases during the Viet-
nam war era and sat out all these cases that were brought
by Members of Congress over N]caragua and aid to El
Salvador. I think the likelihood is higher that they won’t
get involved in a battle between the Congress mrd the Pres-
ident over wm powers. You may never get an adjudication
of the proposal.

MR. TURNER: Obviously the Coufi does not understand
the political question doctririe. If you go back to Goldwater
v. Carter, you could not get a majority for any conceivable
view. They were split so far across the board that, right
now, I don’t think there is a majority for any one view on
that. But I think what you seem to be hinting at is, even if
this is unconstitutional, couldn’t we pass it and keep the
Court from reviewing it.
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But my concern is, pwticularly after Chadha, the Presi-
dent’s advisors might just say look, this is so flagrantly
unconstitutional you should ignore it.

DR. STONE. Just to cku’ify the record, if I may, Mr.
Chairman, I don’t imagine that the Legislative branch would
pass this statute without help from the Executive branch,
without the Executive branch either proposing it, or agreeing
to it as part of a deal to avoid an absolute bzr on the first
me of nuclear weapons.

What If Two Branches Agree?
If it were a part of a deal, or offered voluntarily from the
Executive branch, then it is what I was calling au accom-
modation between the two branches. In that case, it seems
unlikely that there would be a combination of that stunding
necess~ to raise this case before the Court, and the Court’s
willingness to throw out what is, after all, a common sense
prudential prepumtion for shared powers in a national emer-
gency very unlikely to come, but one in which both branches
have an obvious interest.

Viewed operationally, if we say what’s unconstitutional
is what the Courts will throw out as unconstitutional, then
if the two branches went along with this, it would very
likely be constitutional in a practical sense.

MR. BRAND: The problem is that the time has passed
when one car count on the Executive to keep his word on
a political deal. While the Chadha case was being litigated
in the Supreme Court, and the Justice Department was say-
ing that every statute with a veto was unconstitutional, the
President was coming to the Congress and proposing leg-
islative vetoes as part of political tradeoffs,

MR. TURNER. Even if it’s one President’s word, the
problem is that one President cannot surrender constitutional
powers in a way to bind a future President. Thus, the statute
in Chadha was presumably signed by the President, not
passed over a veto.

JUDGE SHUBOW: It doesn’t make any difference if
something is constitutional or not if nobody’s aggrieved by
it. Somebody has got to be mad or unhappy in order to
invoke the jurisdiction of the Court. The problem I see in
this discussion is that the purrel is predicting that some form
of the Stone proposal could be upheld, but it is only a
prediction.

The question that troubles me, and I thhk, Dr. Stone,
who is going to ask the Court to rule on the question? What
coml and, mostly impor’tuntly of all, before the event or
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after the event? And since the Supreme Court of the United
States does not graut advisory opinions, and since there is
no way to invoke the Court’s attention until after the event,
if the event is a strategic nuclear response, what difference
does it muke if it is constitutional or not after the event?

In other words, it seems to me the constitutional argument
is largely a semantic one, simply a make-weight during a
political struggle. If the Executive branch is necessary to
passage and you win the agreement of it, that’s the end of
it.

JudiciaI Review Unfikely
MR. CARTER: I think it unlikely that one could construct
a scenario in which judicial review of this statute would
actuully take place. But I don’t think that spares Members
of Congress from their own independent responsibility to
uphold the Constitution, which includes, I think, trying to
mske a fair and honest assessment of the constitutionalityy
of legislation that is proposed to them.

MR. BANKS: I remember reading in Stone’s article that
there was some talk about a reporting requirement which
might be used as a trigger to induce a justifiable controversy.
I took a bit of a look at that question before I decided it
was too much for me to get into, and it seems to me that
you might set up some way to test the constitutionality of
a reporting requirement. But I don’t thirrk you will get be-
yond the reporting requirement into the rest of it.

MR. MOORE I’d like to go back for a moment to the
real central thrust of this panel, which I think has been very
interesting and provocative, and that is the extent to which
the Stone proposal would be constitutional, would be up-
held, by the theoretical court that it gets to under the Chadha
decision.

1 am puzzled by some of the optimism on that point.
First, although we have talked about a possible differentia-
tion on the grounds of non-delegation, and a possible dif-
ferentiation between foreign affairs and national affairs, the
Court surely was aware of the possibility of narrowing its
decision,

You have pointed out, in fact, that Justice White spelled
that out. Justice Powell, you will also recall, spelled it out
absolutely clearly in his concurring opinion and in essence
sought to get the Court to narrow. The Court, in the face
of two members of the Court that sought them to narrow,
clearly with an oppmtmrit y to differentiate its views on
foreign affairs, instead deliberately chose a very principled
option. That option was that the presentment clauses and
the bicameral clauses mean what they say in terms of the
way Congress makes laws.

It talked about, as a test, whether the parties have the
ability to change the law, and the jural relations, but for
this particular kind of law. And, secondly, it talked about
whether they were going to be changing jural relations out-
side of the Congress of the United States. It seems to me
fairly reasonable to take as a starting point that one should
take the Court at what the Court said was the principle in
this case.

Some assume that what we are talking about is some kind
of delegation in foreign affairs to the Executive. That would
be fine if, in fact, either this case or the war powers case,
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were a delegation. But they flatly are not. They are the
opposite. Therefore the very policy that supports the dele-
gation is a policy that cuts against it. This proposal would
take away a power from the President which he currently
has

This is not a delegation. Thk is basically a reversal of
the setting of constitutional power in the President, rather
than a fundamental delegation setting.

MR. TIEFER: Professor Moore, there is no question but
we’re makirg definite progress here. We are recognizing
that there is a basic difference between the type of power
issue that was involved in Chadha and the type of power
issue we are addressing here. Now where we prnt is trying
to carry over certain rrotiorrs from the strict delegation model
to thk new context, particularly the model of jural relations
in which the president has certain absolute rights and then
the Congress comes in and by statute takes those rights
away.

President’s Authority Rests On Acquiescence
We have a situation here where, instead of having clear
rights, the President’s authority depends on the history of
acquiescence from the Congress, what the hktory is of claims
hy the President, what certain silences have taken place,
and what took place in the enactment process when certain
relevant statutes were being considered and not being con-
sidered.

Indeed, we have a realm like the relations between rra-
tions. Signals, indications, custom begin to define the re-
lation between the branches in that zone. The model of jural
reIations, and of a strict presidential right, that is taken or
not taken is simply not appficahle in this model.

And when we come to the first point you made, which
is that surely the Supreme Coufi was aware of the problem,
I could not agree with you more. I tried. I wrote the Senate’s
brief in Chadha. I laid out afl the stntutes and I laid out
what would happen if they took a broad view. But I don’t
see that the Supreme Court spumed me. What I see is that
Chief Justice Burger decided not to touch it, that it was too
hot for him to touch.

He has his brethren who are saying these Congressional
people are right. Oneofthem issaying they are right and
the statute is righ~ the other one is saying the statute is
wrong buttheyureright, we should do it narrowly. Instead
of spea.hg to the problem, he refuses to deal with h. He
says I have a case in front of me. I can reason through it.
And I will reason through it. And then I will let others judge
from the way I reason through it whether it covers other
situations or not.

And I am saying from the way he reasoned through it, it
does not appear that it covers these other situations. But we
have pure siIence from him, We do not have something
which implicitly speaks to these other situations.

MR. BRAND: What about the summury affirmances two
weeks later with two other cases?

MR. TIEFER Both of those cases were domestic nde-
making cases. One was a FERC case and one was an fTC
case. They tell us nothing ahout a sepurate sphere.

MR. FISHER: I have a question for Chsrlie. I agree with
Charlie that Chadha concerns delegated power and if Con-
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gress wants to recapture delegated power it has to go through
the whole bicameral presentation processes. I don’t think
the Stone proposal is dealing with delegation in that sense,
and I don’t think we have to spend a lot of time on delegation
or on Chadha.

I would feel more comfortable if Charlie would narrow
his case a lot more. You can delegate foreign affairs. You
can delegate foreign trade. You can delegate foreign com-
merce. So this is not really delegation, it’s not really foreign
affairs versus domestic.

You are talking here about a very special case. And even
though the power to declsre is next to immigration matters
in Section 8, you are tukhg about a one-of-a-kind power,
the power to declare war.

I think we are talkhg in the Stone proposal just about the
power to declare war, arrd foreign affairs is just too murky
a topic to be a category.

War Powers Resolution and Chadha
MR. TIEFER: What I was going to say is I have a quote
in my paper from the Chairman of the House Foreign Affairs
Committee, who joins with a number of scholurs in saying
that the War Powers Resolution provision is constitutional
under Chadha, so there are some. In fact, if we decided
these things by counting up the citations, there are more
scholars who have been saying that the War Powers Res-
olution is constitutional than not.

We don’t settle itthat way. But I think this brings us
back to sometilng that Judge Shuhow was mentioning ear-
lier, which is how do we get this settled if not by takkrg it
to the courts. I think that what we may well enter in the
next ten yearn, fifteen yearn, is a period in which one has
the same Kind of tension between the President and Congress
over their powers that, for exumple, there was in the criticul
yea before we entered World Wur II concerning just how
far Frsnklirr Roosevelt could go in an undeclaed naval wnr,
in occupying Greenland, and in the destroyer deal with Great
Britain.

JUDGE SHUBOW: It is too abstract to ask the broader
question “is a given proposal constitutional or unconstitu-
tional?” We have got to get the exact proposal, the context,
and to decide whether one is deciding an issue before the
event or an issue after the event, because different consid-
erations come into play. The question is just too broad.
With all due respect, gentlemen—I haven’t been to a law
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school class for some time—is it not a law school exercise
to ask “is this proposal constitutional?”

I think that the positive put of this discussion that does
wamant support is the notion that the decision about these
momentous questions should be shared between the two
major branches of government, Congress and the Executive,
and that it is not a question of legal powers. It is a question
of the fate of our civilization. And there is a constitutional
answer—to share this power.

Statutes Need To Be Plausible
MR. IDES: The constitutional issue is important for one
reason. If you are going to have a proposal like this, which
I think is a creative proposal, pass Congress then I think
you have to be able to tell the Members of Congress that
what they are doing has a plausible constitutional basis.

If one reads Chadha’s majority opinion on its face, along
with the dissenting opinions, I think Professor Moore is
right. But if we are going to apply Chadha on its own terms,
we ~e in a lot of trouble here. I don’t think the Supreme
Court law is a mechanical process. I think you have to look
at the majority of the Coufi in the Chadha case.

Who was in that majority? We had Stevens in there, we
have Blackmun, we have Marshall, we have Brennan. And
what motivated them to join that opinion, which was urged
by a number of consumer groups, may be very different
from the factors that would motivate them into distinguish-
ing Cbadha here. I could see them writing a creative opinion
along the lines ,Mr. Tiefer has suggested. So I don’t think
we can read Chadha for being the final word on this ques-
tion.

MR. RAVEN-HANSEN: George Bmrn.
MR. BUNN: We have been spending much too much

time on Chadha. It offends me to think that an immigration
case might start a nucleur war. I reahze what the Court or
the dissenting opinions said and that the majority opinion
is sweeping in the way it is written, even though there is
the sentence that Charles Tlefer referred to which seems to
limit its application.

And in addition to the distinctions which we have head,.
if you think about the consequences of a wrong decision in
Chadha, there is judicial review and one guy is hurt. In the
nuclem war there is no potential for judicial review and,

my God, the consequences. Itseems to me that the Court
faced with that is bound to look again. I don’t know that
that produces a different result. John Moore may be right
that it may not produce a different result. But it does seem
to me that the analysis ought to he a little bit different.

My second point is your bill could say first the President
is required to report to this leadership committee before he
uses nuclear weapons first. Just a reporting requirement as
with the intelligence committees would be one way to go.

I don’t see that that would be—I don’t see any consti-
tutional problems with that.

MR. BRAND: That’s what he violates now in the War
Powers Resolution. He doesn’t report. They told him to
report by law, and he doesn’t do it.

MR. BUNN: Well, he tiles something and says it’s not
a report, and we can debate that.

Unfimited Appropriations Barred
MR. RAVEN-HANSEN I mentioned at the end of my
comments this morning the two-yeur limitation on appro-
priations for standing mnries. Obviously after two years
expire if they don’ t reappmpriate there is no money for
standing amries, raising and supporting armies generally or
the governance and regulation of the urmed forces generally.
There are a whole series of checks which would operate,
and historically could have operated effectively, to constrain
the President even if starts under the sudden attack power,
if there is one.

Now, if you accept the factual assumption that the first
use of nucleur weapons imposes an enormous risk of prompt
escalation, then none of these historical checks are effective
at all. The entire k~nd of long-term structure that the framers
designed for the control of wm collapses. Everything is
decided in 24 hours and there is no day after.

In these circumstances, isn’t there a constitutional au-
thority for Congress to design a new check so long as it is
the least intrusive check they could come up with on the
President in this instance? Since the proposed check allows
him to determine, after the committee has voted, whether
he wants to act on an approval, and since it, in fact, delegates
authority to him that some would argue he doesn’t have to
begin with, isn’t itthe least intmsive check? And isn’t it
within the necessary and proper clause in these unusual
circumstances of the ineffectiveness of every other check?

I cite in support of the notion of new checks the tapes
case, United States v. Nixon, the GAS case involving pres-
idential materials, and at least dictum in the Fhzgerald case,
where the Court declined to create a new traditional check
because they thought that impeachment and the electability
of the President were sufficient checks on his abuse of pow-
ers vis-a-vis employees.

MR. TIEF’ER: I would express agreement that the absence
of alternative checks is in mauy respects fundamental to
why one cun have a provision like that. When I am speukkg
of the history of 40 years of concurrent resolution disap-
provals in the area of broad war power delegations it was
partly because, even in the conventional war sphere, the
number of checks that the Congress has on the President’s
activity are vastly minimized compared to the normal ability
to check abuse.
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I think the Vietnam war is evidence of that. It took a
large number of years for a national consensus to make itself
felt against presidential resistance, which in any other con-
text would have been felt much sooner.

I want to address the notion that the Supreme Court logic
in Chadha is so automatically sweeping and conclusive that
it must apply to this statute and that a new opinion mu’st be
written by the Supreme Court before we know otherwise.
There was, before the Supreme Court’s decision, a very
simikw decision by Judge Wilke of the D. C. Circuit striking
down a legislative veto in the FERC case, the one that was
summarily affirmed that Stan Brand referred to.

Judge Wilke’s reasoning was just like the Supreme
Court’s-the presentment clause, bicameralism, sweeping.
But Judge Wilke saw absolutely no inconsistency between
reasoning through it that way and including this in his opin-
ion. He adds, citing the Wur Powers Resolution:

“Congress has often combined its delegation of foreign
affairs authority to the Executive with provisions for dis-
approval of actions by concurrent resolution. As with the
veto in the reorganization statute, the constitutionality of
these provisions has not been resolved. The foreign affairs
veto presents unique problems since in that context there is
the addhional question of whether Congress or the President,
or both, have the inherent power to act. ” Now if that sen-
tence had been in Chadha, we wouldn’t even be debating
here whether Chadha had settled the matter because it would
have been expressed. Chadha didn’t settle the matter.

Chadha Logic and War Powers Sphere
The only difference is that Wilke put it in, in addition to
the types of reasoning the Supreme Court had, whereas tbe
Supreme Cowt left it out. Now that makes a difference. It
makes a big difference, but it does not make a decisive
difference. The logic was the same—presentment, bica-
meralism, sweeping—and that logic—as one of the finest
judicial minds to focus on the problem saw it—that logic
does not extend to tbe foreign affairs and war powers sphere.

MR. RAVEN-HANSEN: Miss Collier.
MS. COLLIER I feel confident that there should be some

kind of council that we could figure out that would serve
the purpose at hund and wouldn’t bring down the whole
proposal under Chadha. But I did want to point out things
Congress has done this year about restricting weapons use.

They prohibited the testing of ASAT unless the President
made a c-in certification that it wasn’ t violating the ABM
Treaty. They have authorized research on SDI but prohibited
the deployment of SDI unless Congress further authorizes
it. And so they do have “says. ”

MR. TURNER: I would just like to pick up just briefly
on two points. Ellen Collier pointed out that Congress has
recently put some constraints on the testing of weapons and
so forth, but that seems to me to be core raising and sup-
porting armies. It doesn’t interfere with the President’s use
of finished weapon systems or troops that are provided him
as commander-in-chief, so I think those are interesting but
I don’t think they are dispositive.

Also, Peter made the point that if the existing checks
don’t work it may be constitutional to invent new checks.
I would argue that, in the area of conducting campaigns,
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the Founding Fathers dld not intend that there be checks
directly on the President.

Nukes And B-52’s Constitutionally Comparable
Now it is my view that if we stated using tactical battlefield
nukes, or whatever you want to call them, the likelihood of
the other side escalating and building into a big war is great.
But that is not constitutionally significant, I don’t think,
because it is also true that if we sturt using B-52s the other
side might start using something bigger than that. And that
decision is better made by tbe President with bis experts,
his intelligence and so forth, than by a bunch of Congress-
men.

MR. RAVEN-HANSEN: I think Jeremy would not be
adverse to reformulating the statute so that it reached not
just first use, but any other collossal escalation of the ex-
isting armament. I mean, the notion here of first use is an
instance, but he also gives us an example of fwebombing
of Moscow during the Vietnam war or during a conventional
attack in Europe.

There are other gross escalations that may transform the
chamcter of the war. We might win it, too, but it may be
for Congress to make that determination.

We should be drawing to a close. But I would like to
give Jeremy, I think, a few words in rebuttal if he wants,
since we have critiqued his proposal all day.

DR. STONfi I do welcome the opportunity to sum up—
thus to say a few things without any risk of successful
contradiction !

One problem with this proposal is that some who know
quite well whether this is really practical uren’t sure it is
legal, and some who know quite well that this is legal aren’t
quite sure it is practical, There are two cultures here dealing
with this problem and the legal community is polarized in
its attitudes on the rights of Presidents versus the rights of
Congress.

So it is no accident that there is such a division here. I
am surprised that there is such a good area of agreement,
actually, considering the underlying predilections which ure
brought to it. I was really surprised at how far the opponents
have to reach, from my point of view, to carry out a tfro-
roughgoing opposition to the proposal.
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They have got to say that the Congress couldn’t even bar
the first use of nuclear weapons, which is a surprise to me.
I had always thought you could say <‘no money shall be
spent to drop chemical weapons or biological weapons or
nuclear weapons in any conflict in which they hadn’t already
been dropped” or any one of a number of other legal for-
mulations, some given here, which would permit the Con.
gress to say what it wanted done with a given class of
weapons.

Second, I was surprised that anybody would allege that
it was an operational decision for the President to use the
first nuclear weapon—the fourth one, certainly, but not the
first one. Instead, this is the most widely advertised non.
tactical decision in the history of mankind.

As far as Chadha is concerned, I hadn’t realized that there
was a full-scale defense that distinguished Chadha from
foreign policy issues. But do I have to drive such a large
hole in the Chadha decision to get the FAS proposal? Mr.
Tiefer has been brilliant in explaining his view, and he has
persuaded me of it. But the simple thing that struck me
about the Chadha case was that when the Court said that
the one house veto was a “convenient shortcut” it meant
that, in the fullness of time, Congress could have its way
anyway, so why on earth should it be permitted this shortcut?

Committee Role: ‘<Convenient” Or “Necessary”
But in cases like this one where it isn’t a ‘‘convenient”
shoticut but a “necessary” way to implement the power
given to Congress, it seems a wholly different matter. None
of the 200 statutes allegedly thrown out were time urgent.

Finally, the opposition takes the view that war already
exists because it presumes a full-scale attack on NATO that
chews up our armies. But we don’t know exactly what the
scenario will be, And even if the army is being chewed up,
that it is not the same as a direct attack on the United States,
even though much law, with not much precedent to draw
on, may have often assumed so.

In many cases, the President will want this committee
and would want to dkcuss the matter with the committee.

It is well understood hy strategists that if conventional
deterrence fails in central Europe there isn’t going to he
unanimity there for using nuclear weapons. The President
is thus going to he faced with a very difficult political prob-
lem. He may be thinking the way President Kennedy was
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thinking, when he talked to Roberf Kenne~y in the Cuban
IIIkik CriSis and said, if I don’t solve this crisis I could be
impeached. He is going to have political considerations im-
pinging on his decisions about what is right for the courmy.

And these Presidents are going to want to have a com-
mittee to help share the responsibility with them. I firmly
believe it.

In a world in which a special committee of Congress is
getting close to special authority on covert operations, it is
hard for me to believe that we are not drifting closer to a
day in which Congress will prepare for national emergencies
that involve overt operations-- overt operations much more
likely to draw us into general war. Let’s face it, Congress
ought to know more about these possibilities and giving
them responsibility would help them learn.

Does This Have Constitutional Color?
In calling for this conference, the Federation and the Law-
yers Alliance were asking the honest question, could there
he sufficient constitutional color for this proposal to honestly
ask Congressmen whether they want constitutional practice
to move in this direction?

To my mind now, if a presidential candidate wanted to
shelter in this proposal—and tell conservatives that he had
preserved the right of first use in Europe while he told the
liberals and the doves that he had put a lock on first use—
he could in good conscience and, under the Constitution,
survive in this political shelter.

Or, as presidential candidates are wont to do, he could
produce this as a middle ground between the first users and
the non-first users. He could then, if elected, sell it to Con-
gress. Because if a President proposed to shue this respon-
sibility, the Congressmen would be happy to take it.

So I see a route by which this is more than an academic
enterprise. If it went through this route, maybe supporters
of presidential power might be less upset. The President
would have, after all, blessed it. In addition, it would have
a useful educational effect on the Congress, as in fact the
Nuclear Planning Group has already had with our allies.

And it would comport at least with the sense that many
citizens have, that this is, after all, a pretty big decision and
that it would be better if one could have a few more people
involved in it, So I am encouraged by everything that has
been said. The critical comments haven’t been as strong as
expected, and the supporting ones broader than expected. ❑

Anthony Sager, LANAC director Left to ri~ht: Jeremy J. Srone, Robert Turner, Allm Ides



Sagan Given Public Service Award

At the annual Council meeting on December 14, FAS
presented Carl E. Sagan with its 1985 Public Service Award.
A plaque characterized Sagan as: “Most Visible Member
of the Scientific Community of the Planet Earth”. Sagan,
who is, among many other things, an FAS Council Member,
has used his influence as a scientist, and as a public per-
sonality, to importantly advance a number of goals shared
by FAS members.

In the light of Sagan’s cosmic interests, the Council could
not forebear from embedding its sincere reflections and re-
gards in a citation that had a science fiction flavor.

What follows therefore is a purloined, but otherwise ac-
curate, message from an Earth-based Alien:

Carl Sagan
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PRIMARY PROFESSIONAL DISCIPLINE

PUBLIC SERVICE AWARD—t 985
Carl Segan is certainly the most visible spokesman

of the scientific community of the planet Earth.
Through the device they cali television, fully five per-
cent of the planet’s four and one-half billion humans
have actually seen his face and heard his words de-
scribing the nature of the Cosmos. Hk book relating
these lectures is the best selling book on science in
English, the planet’s major language for such dis-
cussions.

Professor Sagan’s efforts to sensitize his fellow
Earthlings to the nature of their cosmic condition,
coupled with the psychological relationship inspired
by television, have given him unprecedented influ-
ence. He has used this influence to catalyze and dis-
seminate a major study warning that warfare might
produce totally disastrous climatic and ecological cow
ditions even if a fraction of stockpiled atomic weapons
were used. He has championed efforts to prevent the
militarization of the near space area around the planet.

As part of his efforts to prick the tribal conscience,
he has pioneered in reaching out to other species via
primitive messages on interplanetary and interstellar
craft. He is also a distinguished scientist.

As a consequence of his international exposure, Sa-
gan has ever greater potential for leading humans
away from destruction. All things considered, there-
fore, our researches suggest that, if any Earthling is
to be seized by our galactic scouts, as an intermediary,
hostage, and spokesman, Sagan would almost cer-
tainly be the most plausible and effective, the only
other choice for attracting real attention being an
Italian actress Gma Lolobrigida who has reached more
people but in a less intellectual way.

This information is deemed highly reliable, having
been provided by the Federation of American Scientists,
an organization containing one-quarter of mankind’s
greatest scientists and one which is sworn to the same
goals pursued by Sagan.

Signed: XZDWA; Galactic Resident Agent in Hiding,
Planet Earth ❑
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